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RESTRICTIONS, COVENANTS
AND CONDITIONS

o .
INDIAN BEACH, SECTION TWO (2) DEED OF TRUST

GALVESTON, TEXAS BUU’(3406 PACE 848
TEXAS §
N
COUNTY "OF GALVESTON §

: f' WHEREAS, MITCHELL DEVELOPMENT CORPORATION OF THE SOUTHWEST
(“Developer"), a Texas corporatlon, is the owner of the following
.descrlbed property situated in Galveston County, Texas, to-wit:

All lots 1n Indian Beach, Section Two (2), a

subdivision in Galveston County, Texas, according to

the Plat thereof recorded in Volume )7 Page s OF
- the Plat Records in the Office of the County Clerk of
*..Galveston County, Texas;

all of the hereinabove described property being hereinafter
sometlmes referred to as "Said Lots", "the Property", or "the
Subdivision"; and,

WHEREAS, it is the desire of the Developer to establish a
uniform plan for the development, improvement and sale of the
Property, and to insure the preservation of such uniform plan for
the -benefit of Developer as well as future owners of the Prop-
erty:

NOW, - THEREFORE, KNOW ALL MEN BY THESE PRESENTS, THAT
Mltchell Development Corporation of the Southwest, a Texas cor-
poratlon, with offices and principal place of business in The
Woodlands, Montgomery County, Texas, acting herein by and through
Lts duly authorized officers, does hereby adopt, establish and
impose the follow1ng reservations, restrictions, covenants and
conditions upon,k the Property, which shall constitute covenants
running with the title to the land and shall inure to the benefit
of Developer, its successors and assigns, to the City of Galves-
ton and to each! and every purchaser of one or more lots in the
subdivision, their successors and assigns, and any one of said
beneficiaries shall have the right to enforce these restrictions
by ‘any available legal process.

RESTRICTIONS, COVENANTS AND CONDITIONS

1. Land Use and Building Type. The Property shall be used
for residential purposes only, and only one detached, single-
famlly dwelling:shall be erected on any one lot. No commercial
activity shall be conducted on or from any of Said Lots,. except
that a lot owner may from time to time rent his home to another
for residential purposes.

.+ 2. Resubdivision. No lot may be resubdivided except
between or among the owners of abutting lots and thereafter each
owner's resulting oversize tract shall be considered as one lot.
Nothing herein ¢ontained shall prohibit the construction of a
single residence on portions of two lots, in which case both such
lots shall be cons1dered as one lot for building purposes.
Irrespectlve of: the foregoing provisions of this paragraph, the
maintenance assessment hereinafter set forth shall be and remain
appllcable to all lots as originally platted.

, f_3. Archltectural Control and Construction Time. No build-
ing, fence, wall, pier, dock, swimming pool, play ground equip-
ment, outdoor cooking or eating facility of permanent nature or
other stucture of any kind shall be commenced, erected, or main-

;alned upon any:lot in the Subdivision, nor shall any exterior
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addition or change or alteration of the exterior be made ungil
the plans’ and spe01flcat10ns showing the nature, kind, shape¢,
helght, materials and location of the same shall have been ub—
mitted to and approved in writing by the Architectural Contrgl
Committee: (hereln sometimes called "the Committee") composed Of
three ‘or more representat1ves from time to time appointed by
Developer. The' persons serving from time to time on the Commit-
tee may be removed, with or without cause, by Developer at such
tlmes and-for such reasons as Developer may determine in: the
exercise of its sole discretion. In the event of the removal or
resxgnatlon of one or more members of the Committee, the Devel-
oper shall promptly designate other persons to replace those who
are removed. Approval by the Committee shall be granted or with-
held based upon compliance with the provisions of this instru-
ment, quality of materials, harmony of external design with the
existing and proposed structures, location with respect to topo-
graphical and finished grade elevatlon, and such other relevant
considerations as the Committee may, in the exercise of its sole
discretion, determine to be of significance in such determina-
tion. : Each application made for architectural control approval
shall be accompanied by a fee of $150.00 to defray expenses of
the Committee and by plans and specifications of all proposed
walls, drives, curb cuts, structures, septic tanks, drain fields,
and other matters relevant to architectural approval. When
.approval is sought for improvements within the "Restricted Build-
ing Zone" as herelnafter defined, the submittal shall indicate
the- locatlon of such zone within the Lot, the median height of
‘the . dunes under: the proposed structure, and the plan for site
.dralnage after installation of all improvements. If the plans
and_spec1flcatlons are approved by the Committee, a Certificate
of Compliance shall be issued authorizing construction of the
proposed improvements in accordance with the plans and specifica-
tlons so approved. In the event the Committee fails to approve
or " dlsapprove the plans within forty-five (45) days after same
have been submitted to it, approval will be presumed and this
paragraph will be deemed to have been fully complied with. After
the plans for construction have been approved pursuant hereto,
and the pilings: have been set, the lot owner or builder shall
have a maximum of six (6) months to complete the exterior con-
structlon unless the Committee approves a written request from
the owner for an extension of such time limit. Exterior con-
struction ‘shall be deemed complete when the structure or struc-
tures have been: painted or stained, and when all construction
materlals and debris have been cleaned up and removed from the
site. . Approval by the Committee shall not relieve the owner from
the: responsibility of complying with applicable public ordinances
or regulatlons, and is not nor intended to be an indication of
COmpllance w1th any such ordinances or regulations.

It shall be the. responsibility of the lot owner during con-
structlon to remove in a timely manner all trash, lumber, and
debris of :any other description associated with such construction
so as to preserve a neat and orderly appearance to his lot, and,
upon completion®of construction, to completely remove all remain-
ing. construction debris from his lot. If, in the opinion of the
Committee, a lot owner fails to remove such construction debris
in @ timely manner, the Committee shall have the option to cause
such debris removed from the lot, and the cost of such work shall
be charged to the lot owner and shall be payable upon demand to
the: Committee. 'Any amounts ow1ng to the Committee hereunder
shall be secured by the Vendor's Lien hereinafter mentioned in
Paragraph 20,

: - No exterior aerial antenna, flag pole, or other structure of
any. kind (except a chimney) shall project above the uppermost
roof line of any structure on any lot in the Property.

" The Architectural Control Committee shall have the power and
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the ‘authority, to be exercised in its sole discretion, to author-
ized variances and exemptions from the terms and provisions of
any of the restrictive covenants and requirements set forth in
this paragraph as to any one or more lots, except for those enum-
erated in Paragraph 7. The rights, powers and duties reserved to
Developer by this instrument and by this paragraph 3, shall
remain: in force®and effect so long as the covenants and restric-
tions set forth herein shall be and remain in force and effect.

The terms: and provisions of this paragraph 3 may be enforced in
the ‘same manner as the other terms and provision hereof are
enforced pursuant to paragraph 23 hereof.

4. Dwelling Size. Only one detached single-family type
dwelling may be erected on any lot in the Property and each such
dwelling shall contain not less than 1200 square feet of living
area, and not less than 300 square feet of covered deck area.

f_5} Type of Construction, Materials and Landscape.

: (a) Every structure, building or addition thereto
' shall be affixed to the ground in a permanent manner.

~ (b) All elevated structures shall be built on
pilings or:other type of elevated foundation designed
so that the foundation will aesthetically conform to
standards set by the Committee.

(¢) No round pilings shall be permitted, unless
~concrete, and no elevated structure or house may be
. erected on any lot unless the plans and specifications
" therefor provide for the structure or house to have a
v minimum of ‘eighteen (18") inches overhang past the
 pilings.

(d) No angle bracing from pilings to floor
stringers will permitted. Elevated structures may be
- crossbraced against the floor joists to prevent racking
of structures, and floor joist stringers must be of
adequate size to carry floor joists without angle
- bracing from the pilings to the stringers.

(e) All houses and other structures must be kept
in good repair, and painted when necessary to preserve
the attractiveness thereof. No exposed, untreated or
unstained wood, except decking, will be permitted.

(f) The main floor of each house must be at least
thirteen (13') feet above mean high tide and no house,
building or structure shall be more than two (2)
stories of living area in height.

(g): Toilet facilities of all houses shall be

installed inside each house, and shall be connected

.. before use with a sewage disposal system approved by

~ the City of Galveston and the Galveston County Health

. Department. The sewage disposal system serving the

- Subdivision shall be either a wholly central sewage

- system or individual septic tanks, at the option of

. Developer or of a municipal utility district if formed.
Nothing herein contained to the contrary shall prevent
the installation and use of santiary sewer facilities
by a municipal utility district or other governmental
authority in the Subdivision.

- (h) Developer recommends that all piling be sunk
to a depth of at least ten (10') feet.

(i) Ugon completion of a house each lot owner
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shall plant on his lot at least four palm trees, of a
minimum height of ten (10') feet at the time of
planting, and shall install a concrete driveway
extending to the street pavement. Notwithstanding the

. foregoing,: however, the Indian Beach Architectural

;. Control Commlttee shall have the right to consider and
approve or disapprove, in its sole discretion, other
types of driveway pavement upon written request of the _

- lot owner.; o ees
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(]) Notwithstanding anything herein contained to
;' the contrary, building modules may be raised in the
i Subd1v1310n provided, however, that no such building
- module may. be raised with horizontal or vertical type B
aluminum s1d1ng, and provided further that each such &
building module to be raised in said subdivision must
first be approved by the Committee.

€5y
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= (k) A:semi-underground electric distribution
system will be installed in that part of the
" Subdivision designated Semi-Underground Residential
¥ Subdivision, which semi-underground service area shall
embrace all lots in the Subdivision. The owner of each
lot in the Semi-Underground Residential Subdivision
‘. shall, at his own cost, furnish, install, own and
"~ maintain (all in accordance with the requirements of
¢ the local governing authorities and the national
electric code) the underground service cable and
) appurtenances from the p01nt of the electric company's
;j'meterlng on the customer's structure to the point of
4 attachment: at such company's energized secondary
-T,Junctlon boxes, such point of attachment to be made
i available by the electric company at a point designated
- - by such company at the property line of each lot. The
" electric company furnishing service shall make the
necessary connections at said point of attachment and
at the meter. 1In addition, the owner of each lot
shall, at his own expense, furnish, install, own and
. maintain a meter loop (in accordance with the current
- standards and specifications of the electric company
. furnishing:service) for the location and installation
of the meter on such owner's lot. For so long as
semi-underground service is maintained, electric
service to:each lot in the Semi-Underground Residential
Subdivision shall be uniform in character and
- exclusively of the type known as single phase, 120/240
volt; three wire, 60 cycle, alternating current.

A Locatlon of Improvements. No portion of a building,
except dune walkovers, including porch or roof overhang or stairs
shall be located closer to front and/or rear Lot lines than the
building setback lines as shown on the recorded plat. Building
setback from side Lot lines shall be 20 feet for Lots 10 through
23 and 47 through 57, in Block 1, and 10 feet for all other 1lots
in Block 1w A corner lot shall be deemed to front on the street
along with' such:lot has the least amount of frontage. No fence
shall be erected on any Lot except along the Lot lines abutting
F.M. 3005. No building or structure of any type, except for dune
walk-overs as specified in Paragraph 7, shall be built, placed or
permitted to remain on any portion of a lot designated as "Dune
Protection Easement" on the map or plat of the Subdivision, as
recorded in the office of the County Clerk of Galveston County,
Texas. Drlveway access shall be prohibited where access limits
are designated on the recorded plat of the subdivision.

y Dune Protection Easement. Developer and each Lot owner
understand and agree that the protection and maintenance of sand
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dunes which front on the beach facing the Gulf of Mexico is an
important means of retarding beach erosion and of réducing the
destructive energy of storm surges. Lot owners will be
responsible for compliance with any and all City ordinances
governing the location and design of improvements and/or the
alteration or improvement of lots which contain dunes, beach
swales or ‘other environmentally significant features.

© - In order to ensure the continuance, protection and
maintenance of the dunes, a Dune Protection Easement'has been
designated on the recorded Plat of the Subdivision and the
foliowingiadditional restrictions, covenants, and conditions
shall be and are hereby imposed against those portions of said
Lots located within said Dune Protection Easement, as covenants
running with the land. These additonal covenants and
restrictions shall affect only those portions of the Lots within
the  Dune Protection Easement, and shall be in addition to, and
not in substitution for, the remainder of the restrictions,
covenants and conditions herein contained. Said additional
restrictions, covenants and conditions are as follows:

a. Prohibition Against Construction.

(i) Buildings or Structures. No building or structure of
: ahy type, except for dune walkovers, may be built, placed,
- or permitted to remain within any portion of the Dune
Protection Easement.

(ii) Dune Walkovers. One elevated walkway, set on piers at
a minimum spacing of not less than three (3) feet and with
open decking not more than four (4) feet in width and at a
height above dunes equal to its deck width is permitted for
each lot. Such a "walkover" of approved design must extend
from any portion of the lot outside the Dune Protection
Easement over the dunes to beyond the toe of the dune facing
- the beach and shall be aligned perpendicular to the rear or
© beach-front lot line. Placement of such a walkover within
-« the Dune Protection Easement facing the beach is permitted.

\< - After construction of the walkover, the surrounding site

. must be restored and re-vegetated.

,\ b. Prohibited Activities.

- Any activity or construction which will result in the

© loss or disruption of sand, silt, shell, sediment,

. vegetation:or any other geologic or biological compo-

.- nent of the natural terrain within the Dune Protection

. Easement is prohibited, including, but not limited to the
- following: .

(1) Parkiné or operation of automobiles, trailers or
other vehicles.

3_(ii) Storaée of any kind or walled enclosure of any
building substructure.

';(iii)jGrading, paving of any kind, or construction of
any aUXilliary structures.

ij(iv) Grazi@g of any animal or the erection of any pen,
~enclosure, ‘or attachment for keeping of any animals.

(v Mowing of vegetation.

(vi) HorseBack riding.

: (vii) Pedestrian activities that will alter the
i-terrain and/or damage vegetation, including, but not
» limited to, the creation of foot paths.
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(viii) Useéor placement of playground equipment,
showers, barbecue pits or apparatus.

-~ DRED OF TRUST

c. Site Improvements and Maintenance.

(i) Landscaping

Ei No landscaplng within the Dune Protection Easement is
permitted whlch involves alteration of the existing
or removal of any native vegetation.

(11) Dralnage and Maintenance

Q'The general maintenance and repair of dunes within

“ each Owner's Lot shall be the responsibility of the lot
ownert, exceépt that the City of Galveston shall have right,
but not the obligation, to maintain and repair those
portlons of the dune area located within the 75 foot wide

> dune: protectlon easement designated on the recorded plat.

" Each lot owner shall restore and revegetate any breaches or

“. alterations in the dunes within his lot which occur either
as a. result of building construction, site 1mprovements, the
owner's act1v1t1es, or of natural drainage and erosion.

T Restoratlon of the terrain should be effected as soon as

' practical after an alteration or breach occurs.

: Revegetatlon, u51ng a 50/50 mix of Spartinae patens and

. Panicum amarum in the Dune Protection Easement, and 100% of
Panicum amarum between the Dune Protection Easement and the
beach front lot line shall be, accomplished as soon as
possible durlng the period between March 1st and September
30th ‘of any calendar year. In dry seasons, after sprigging,

" restored areas should be thoroughly soaked with water at

' least tw1ce at two week intervals.

8. Easements. Easements for dune protection purposes and
for the installation and maintenance of utilities, drainage
fa0111t1es, roads and streets, and pedestrian access to the
beach, are granted and reserved as shown on the recorded plat.
No wutility company, water district or other authorized entity or
political subdivision using the easements herein referred to
shall be liable:for any damage done by themselves, their succes-
sors, assigns, agents, employees, or servants, to shrubbery,
trees or flowers or other property of the owner situated on the
land covered by said easements. Developer reserves the right to
grant (without the consent of any lot owner) such additional
easements as may, in the opinion of Developer, be necessary to
properly serve the Subdivision's requirements.

A Annoyances or Nuisances. No noxious or offensive activ-
ity 'shall be carried on upon any lot, nor shall anything be done
thereon which may become an annoyance or nuisance to the neigh-
borhood or -to ai person of reasonable sensibilities.

10 Anlmals. Except as hereinafter provided, no animals,
llvestock, or poultry of any kind shall be kept, raised or bred
on any lot in the Subdivision. Not more than two (2) dogs and/or
cats may be kept on a lot, provided they are kept only for the N
use’ and pleasure of the owner and are not kept, bred or main-
talned for commerc1al pruposes.,

11 Dralnage Structures. Drainage structures under private
drlyeways‘shall_be either of two types: (1) where the drainage
ditch is of sufficient size to accomodate the culvert as describ-
ed herein without causing the driveway to be elevated above the
street level, dralnage structures shall be buried underneath the
prlvate drlveway, and shall have a net drainage opening area of
sufficient size-to permlt the free flow of water without back-
water, and shall be a minimum of 1 3/4 square feet (18-inch
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dlameter plpe culvert), (2) vere the drainage ditch is of insuf-
f1c1ent size to:accomodate the culvert above described, the
dralnage structure may be a dip in the private driveway that will
allow the free flow of water over the driveway.

. Condltlon of the Lot Surface. The cutting of grass and
weeds, except within the Dune Protection Easement on beachfront
lots and the collection of garbage, trash and rubbish shall be
the responsibility of each lot owner, and may be handled by a
thlrd party or partles on an individual contract basis. The
owner or occupant of each lot shall at all times maintain his Lot
in ‘a sanitary, healthful and attractive manner. No owner Or
occupant of any lot shall in any event use his lot or any part
thereof for the storage of materials or equipment except such
materials -and equ1pment as may be needed for normal, immediate
residential building requirements, nor shall they permit the
acculumlation of garbage, trash, rubbish, or refuse of any kind
thereon. 'In the event of default on the part of the owner or
occupant of any:lot in observing any of the above requ1rements,
or in the event. ‘any garbage, trash, rubbish or refuse is allowed
to remain ‘on the individual owner's premises for a longer period
of time than one (1) week, with the exception that a maximum of
thlrty (30) days is granted to clear debris and repair damage due
to hurrlcanes or other acts of God, Developer, (and the succes-
sors and ass1gns of Developer in a like capacity), without lia-
bll;ty to 'such owner or occupant in trespass or otherwise, may
enter upon such lot and cut or cause to be cut such weeds and
grass and remove or cause to be removed such garbage, trash,
rubbish or debris so as to place such lot in a neat, attractive,
healthful .and sanitary condition, in which case Developer shall
blll the owner or occupant for such work. The owner or occupant,
as the ‘case mayibe, agrees by purchase or occupancy of any lot in
the: Subdivision, to pay such statement within fifteen (15) days
of recelpt thereof.

: It is the respon51b111ty of each owner to maintain the dunes
located within his lot, to the extent possible to prevent any
damage thereto, :and to repair and restore any damage to or
breaches of such dunes, all in accordance with applicable City
and County of Galveston Laws.

- 13 Temporary Structures. No structure of a temporary char-
acter,ylncludlng, but not limited to, trailers, tents, shacks,
mobile homes, boats or motor vehicles of any type, shall ever be
malntalned or used on any lot at any time as a residence, either
temporarlly or permanently. ©No vehicles, boat trailers, boats,
or boat riggings may be parked on those portions of Lots within
the Dune Protection Easement. Parking of automotive vehicles on
road shoulders 1s prohibited.

14 Excavatlon or Filling. The excavation or the removal of
any 3011 from any lot is prohibited except where necessary in
conjunctlon with landscaping or construction being done on such
lot. No filling material which will have the effect of changing
the" grade level ‘of any lot shall be placed on such lot without
the:prior approval in writing of the Committee, the City of

Galveston, and any other governmental agencies having jurisdic-
tlon thereof, 1f any.

, @15, Slgns and Billboards. No signs, advertisements, bill-
boards or advertlslng structures of any kind may be erected or
maintained on any lot without the prior consent in writing of the
Commlttee.g Developer or the Committee shall have the right to
remove ‘any: such ‘signs, advertisements, billboards or structures
placed .on any lot within the Subdivision without such consent,
and in ‘so doing “shall not be liable for trespass or any damages
in connectlon therewith or arising from such removal.
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€i16\ Huntiné. No hunting nor the discharge of fi
peépermitted wi¢hin the Subdivision.

‘ 1. Treasures and Artifacts. Developer reserves a one-half
(1/2) interest in all treasures and artifacts found on any lot
w1th1n the Subdiv131on.

- 18, Malntenance Charge. Each lot within the Property,
except as hereinafter provided, is hereby subject to a minimum
annual malntenance charge of $100.00 per year for the purpose of
creatlng a fund: to be known as a "Maintenance Fund". Said main-
tenance charge may be increased from time to time by the Commit-
tee in an annual amount not to exceed 10% of the maintenance
charge for the prev1ous year, up to a maximum charge of $200.00 a
lot per year, if in the sole discretion of the Committee, such
actlon is required to satisfy funding requirements for those
expenses enumerated in paragraph 19 below. After said maximum
charge of $200.00 per lot has been reached, thereafter the Com-
mittee shall have the right, in its sole discretion, to increase
the ‘annual malntenance charge by a percentage increase equal to
the percentage 1ncrease in the Consumer Price Index - All Items,
]967 equals 100: (as defined by the U.S. Department of Labor,
Bureau of :Labor; Statistics) for the year preceding the year for
whlch the asessment is being made. Should the U.S. Department of
Labor, Bureau of Statistics cease to publish the Consumer Price
Index - All Items, 1967 equals 100, the Committee shall select
such other indites which in its judgment reflect the then broad
range of economic factors represented in the said Consumer Price
Index - All Items, 1967 equals 100. Said maintenance charge
shall be due and payable annually in advance on or before the
flrst day iof July of each year to the Committee at its offices in
The Woodlands, Texas. The maintenance charge on any lot pur-
chased after July 1st of any year (covering the perlod of time
from the purchase thereof to June 30 of the ensuing year) shall
be prorated in the proportion that the number of months remaining
prior to July 1st of said ensuing year bears to a whole year.
All: maintenance’charges referred to herein, together with any and
all: liens securing payment of the same, are hereby transferred,
assigned and conveyed to the Committee. It is expressly agreed
that all unsold lots owned by Developer and its successors and
assigns, shall be excluded from such maintenance charge. The
sole and only obligation of Developer in connection with the
purposes for which said Maintenance Fund has been created is to
Keep the grass and weeds mowed on all unsold lots. Notwithstand-
ing ‘the foregoing, Developer may, at its sole option, assume and
agree to pay other expenditures for the benefit of owners or
occupants of lots in the subdivision.

; Notw1thstandlng anything contained herein to the contrary,
in the event either the public and/or private roads and/or
streets in the subdivision (including, but not limited to, access
roads) are. damaged by hurricane, flood, storm or other act of
nature, and the;City of Galveston does not satisfactorily repair
such roads, the annual maintenance charge may be increased
annually during the next ensuing collection period or periods by
an amount not to exceed one-half (1/2 of the then current annual
malntenance charge in order to raise sufficient funds to pay the
cost of restoring such roads or streets to their former condition
and the funds collected by reason of such increase may be used to
repalr such damage and/or to reimburse Developer, its successors
or a551gns, for .any expense, including 1nterest, if any, which it
may: have 1ncurred in connection with the repair of such damage.
After the ‘total cost of such repairs, including interest, if any,
has: been pald, the annual maintenance charge shall revert to such
amount as may have been collected annually prior to such
1ncrease, sub]ect to the right of the Committee, its successors
or a351gns, to lncrease the maintenance charge as herein pro-
v1ded
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19, All sums¢ Yuing |to such Maintenance Fund shall be
applied, so far®as sufficignt, towards the payment of maintenance
expenses, including, but noft limited to, the following: 1light-
ing, sidewalks and dunes and dune crossover walkways, if any,
paths, public and/or private roads and/or streets (including, but
not limited to, access roads), public canals, parks, playgrounds,
Gulf and Bay lot owner facilities, esplanades, collecting and
disposing of garbage, trash, and rubbish from common areas, and
doing other things necessary or desirable in the opinion of the
Committee to keep the Property neat and in good order, or which
the Committee considers of a general benefit to the owners or
occupants of lots in the Subdivision. In this connection, it is
understood that the judgment of the Committee in the expenditures
of - ‘the Malntenance Fund shall be final so long as such judgment
is lexercised in good faith. It is further understood that the
Committee shall: have the right to comlngle the sums comprising
the Maintenance: Fund with sums comprising other Maintenance Fund
in other Sections of the Indian Beach Subdivision and to expend
portlons of the: Maintenance Fund for the purposes herein speci-
fied for the beneflt of other Sections in the Indian Beach
Subdlv151on.

~ 20. To secure the payment of the aforesaid maintenance
charge, there is reserved in the deed or contract by which each
lot -is conveyed a vendor's lien for the benefit of the Committee,
such reservation to be effective by a reference to this instru-
ment contained in each such deed or contract, such lien to be
enforceable by such beneficiary through the appropriate means at
law, provided, however, that any lien securing the maintenance
charge as to each lot is hereby specifically made secondary,
subordinate and inferior to all liens, presently or in the
future, given, granted and created at the instance or request of
the ‘'owner ‘of any such lot to secure the payment of monies
advanced or to be advanced on account of the purchase price
and/or the improvement of any such lot, and it is hereby further
provided that as a condition precedent to any proceedlng to
enforce such lien upon any lot against which there is an out-
standlng valid and subsisting first mortgage lien, such benefic-
iary shall give: the holder of such first mortgage lien sixty (60)
days' written notice of such proposed action, such notice to be
sent to the nearest office of such mortgage holder by prepaid
United States registered or certified mail, such notice to con-
tain a statement of the delinquent maintenance charges upon which
the proposed action is based. Upon the request of the owner of
any ‘such mortgage, said benef1c1ary shall acknowledge in writing
to 'such owner its obligation to give the foregoing notice with
respect to the particular property covered by such first mortgage
lien. The purchaser of any lot in the Subdivision shall, at the
request of Developer, its successors or assigns, execute and
deliver (at the ' time the lot is conveyed to such purchaser) such
instruments as Developer, its successors or assigns may require
as additional security for payment of the maintenance charge.

;.3 21« ‘The above maintenance charge and assessment will remain
in effect for the full term (and extended term or terms, if
app}lcable) of the within covenants.

22. Each owner of one or more lots in the Subdivision shall,
simultaneously upon the closing of the purchase of such lot or
lots, make application for Membership in the Galveston Country
Club on a form to be provided by said Club. If accepted for mem-
bership, the lot owner shall maintain such membership in an
active status and shall timely pay all dues, charges and fees as
may be established by the Galveston Country Club for Membershlp
from time to time, during the period of ownership of a lot in the
Subdivision, and shall comply with (and such membership shall be
subject to) all rules, regulations and By-Laws promulgated by the
Club as they may be amended from time to time. The obligation
herein contained shall be a covenant running with the land and
shall be binding upon the heirs, successors and assigns of the
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owner. Payment:of such dues and fees shall be secured Py a lien
as provided in paragraph 20 above.

KU I,

23. Term and Enforcement. The covenants, restrictions and
conditions set forth in this declaration shall be deemed to run
with all or any portion of the Property, and shall be a burden
and benefit to Developer, its successors and assigns, and any
persons acquiring or owning any interets in the Property, their
grantees, successors, heirs, executors, administrators or
assigns, and shall run with the land and shall be binding upon
all parties and persons claiming under Developer until December
31, 2000, at which time these covenants shall be extended auto-
matically for successive periods of ten (10) years each unless an
instrument signed by the majority of the then owners of lots
within the Property has been duly executed and acknowledged,
changing said covenants, restrictions and conditions, in whole or
in part, and filed for record in Galveston County, Texas.
Enforcement of these covenants, conditions and restrictions,
including specifically but not limited to, the terms and provi-
sions of paragraph 3 hereof, may be had by any proceedings at law
or ‘in equity against any person or persons SO violating or
attempting to violate any of the provisions hereof, including by
means of actions to restrain or prevent such violation or
attempted violation by injunction, prohibitive or mandatory. It
shall not be a prerequisite to the granting of any such injunc-
tion that there be an inadequate remedy at law, or that there be
any showing of irreparable harm or damage if such injunction is
not granted. In addition, any person entitled to enforce the
provisions hereof may recover such damages, either actual or
punitive, as such person may show himself justly entitled by
reason of such violation of the terms and provisions hereof.

Such enforcement may be by the City of Galveston (by virtue of
its ownership of the Dune Protection Easement within the Subdivi-
sion), by the owner of any lot within the Property, by Developer,
or by any association of owners of lots in Indian Beach Subdivi-
sion, as provided by law. Failure by any person or persons to
enforce any covenant, restriction, or condition herein contained,
or .acquiescence in any violation hereof, shall not be deemed the
waiver of the right to enforce against the violator or others the
provisions so violated or any other provision.

- 24, Property Owner's Association. Developer shall have the
right, but not the duty, to create or cause to be created at any
time within the duration of these restrictions a property owners'
association, to be incorporated as a Texas non-profit corpora-
tion. In the event a property owners' association is created,
every person or, entity who is a record owner of a lot within Said
Lots shall be a member of said corporation. Lot ownership shall
be ‘the sole qualification for membership, and membership shall be
appurtenant to and may not be separated from lot ownership. Mem-
bers shall be entitled to one (1) vote for each lot owned. If
such property owners' association is formed, Developer shall have
the right, but not the duty, and at its sole discretion, to
transfer or sell the recreational facilities, if any, and any or
all reserves wi@hin the Subdivision, and the responsibility for
collection and disbursement of the maintenance fund to the
property owners' association, together with the responsibility
for ‘enforcing the maintenance charge lien.

25. Responsibility of Developer. It is expressly understood
and agreed that Developer assumes no obligation, responsibility
or liability in the execution of these reservations, restric-
tions, covenants and conditions, and further that any or all
duties, responsibilities, maintenance charges, and/or rights con-
tained, established or reserved herein may be assigned, trans-
ferred and conveyed to a civic club or similar organization at
any time Developer is reasonably assured that said civic club or

..
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able to function for the benefit of all
ision.

i26. Severability. Invalidation of any one of these coven-
ants by judgment: or other court order shall in nowise affect any
of the other provisions, such other provisions to remain in full
force and effecti :

:27. Amendments of These Restrictions. Any part or all of
these covenants, conditions and/or restrictions (with the excep-
tion of Paragraph 7) may be amended, from time to time by an
instrument duly executed and acknowledged. and recorded in the
office of the County Clerk of Galveston County, Texas, signed by
the jowners of a majority of the lots in the Subdivision, provided
that only one vote shall be allowed for each lot in the Subdivi-
sion, regardless, of whether more than one person owns a lot, and
provided, further, that when one person or the Developer owns
moré than one lot, he or it shall be entitled to one vote for
each lot owned. :

© 128, Headings. All sections and paragraph headings used

" herein are: for convenience only and shall have no efficacy in
construing. any of the restrictions, covenants and/or conditions
herein contained. I

i WITNESS thefexecution hereof this the /E? day of
?: ; 1980,
ubﬁﬁﬁﬁ Y :
e ¢ MITCHELL DEVELOPMENT CORPORATION
' ATTEBP: L OF THE SOUTHWEST
po A
NS A a2

lﬁhﬁhiStanFYSGCfetaFY Edward Dreiss, Vice President
,,u‘.r_: &"‘,’U(S 5,”?,7_/4

THE STATE OF TEXAS §
COUNTY OF MONTGOMERY §

‘3{BEFORE ME, ‘the undersigned authority, on this day personally
appeared EDWARD DREISS, known to me to be the person whose name
is subscribed to the foregoing instrument as Vice President of
MITgﬂELL DEVELOPMENT CORPORATION OF THE SOUTHWEST, a corporation,
and :acknowledged to me that he executed the same for the purposes
and :consideration therein expressed, in the capacity stated, and
as the act and deed of said corporation.

co P . |
?ﬁﬁgggszPER;MY HAND AND SEAL OF OFFICE this the (j?r% day

of () Sl g o, , 1980.

- ),

.' : 3 \
% i b % ; tary Publit for the
T BT i : State of Tex

%,

we g Jiow
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