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<1 27 DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 2;7
FOR A SUBDIVISION IN GALVESTON COUNTY, TEXAS <5°
THE STATE OF TEXAS § 010“53“0964
§
§

COUNTY OF GALVESTON

This Declaration, made on the date hereinafter set forth, by WELDON DEAN
LAWTHER, hereinafter referred 1o as "Declarant”.

| WITNESSEIH:

WHEREAS, Declarant is the owner of that certain property known as AMENDED
FINAL PLAT OF HERSHEY BEACH, a subdivision in Galveston County, Texas, according
to the map or plat thereof recorded in Plat Record 18, Map 45 of the Map Recordsw of
Galveston County, Texas; and | ‘

WHEREAS, itis thé; desire of Declarant to place certain restrictions, covenants and
conditions, stipulations and reservations upon and against AMENDED FINAL PLAT OF
HERSHEY BEACH, in order to establish a uniform planforthe deve!oprﬁent, improvement
and sale of such propérty, and to insure the pr_eservation of such uniform plan for the
benefit of both the present and future owners of fots in said subdivi§ion:

NOW, THEREFORE, Declarant hereby adopts, establishes and imposes upon
AMENDED FINAL PLAT OF HERSHEY BEACH, the property described above, and
declares the following reservations, easéments_, restricfions, covenants, and conditions
(sometimes referred to herein collectively as “covenants and restrictions*) applicable
thereto, all of which are for the purpose of enhancing and protecting the value, desirability
and attractiveness of the land, which reservét‘ions, gasements, covenants, restrictions and

conditions shall run wiih the land and shall be binding upon all parties having or acquiring
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‘i’_ aﬁg right, title or interest thsreir;, or any part thereof, and shall inure ta the benefit of each “ -
owner thereof. |
ARTICLE .
Definitions

Section 1. ”Assocfation" shall mean and refer to AMENDED FINAL PLAT OF
HERSHEY BEACH, its successors and assigns.

-Section 2. "Owner’ shall mean and refer to the record owner, whether one or more
persons or entities, of a fee simple title to any lot which is part of the Properties, including
contract sellers, but ;xcluding those who have such interest merely as security for the
performance of an obligation.

Section_3. "Properties” shall mean and refer to that certain real property
hereinabove described, and such additions thereto as may hereafter be brough£ within
the jurisdiction of the Association.

Section 4. "Subdivision Plat" shall mean and refer to the AMENDED FINAL PLAT
OF HERSHEY BEACH, recorded in Plat Record 18, Map 45 of the Map Records of
Galveston County, Texas, and any recorded replat thereof.

Section 5. “Lot" and/or “Lots* shall mean and refer to the lots shown upon the
Subdivision Plat (with the exception of the Common Properties).

Section 6. "Common Properties” shall mean and refer to those areas of land within
th;a Properties as are now shown and identified on the Subdivision Plat as "Reserve B*

and the beach access dune walkovers to be constructed adjacent to lot one, which are

to be maintained and regulated by the Association, together with such other property as
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tl{e:Association may, at any time or from time to time, acquire by purchase or otherwise,
subject, however, to the easements, limitations, restrictions, dedications and reservations
applicable thereto by virtue hereof and/br by virtue of the Subdivision Plat, and/or by
virtue of grants or dedications by Declarant or Declarant’s successors in title. References
herein to "the Common Pr'operties in the Subdivision" shall mean and refer to Common
Properties as defined respectively in The Declaration and all Supplemental Declarations.
-Section 7. “Architectural Control Committes” shall mean and refer to AMENDED
FINAL PLAT OF HERSHEY BEACH, provided for'in Article VIII hereof.
Section 8. “D;ac!arant“ shall mean and refer to WELDON DEAN LAWTHER, his
heirs, executors, administrators, successors, and assigns.
ARTICLE Il

Reservations, Exceptions and Dedications

Section 1. Existing Easements. The Subdivision Plat dedicates for use as such,
subject to the limitations set forth therein, certain streets and easements shown thereon,
and such Subdivision Plat further establishes certain dedications, limitations, reservations,
certain minimum setback lines, side building lines and restrictions applicable to the
Properties. Further, Declarant and Declarant’s predecessors in title have herstofore
granted, created and dedicated by several recorded instruments, certain other easements
and related rights affecting the Properties. All deﬁications, limitations, restrictions,
mi-nimum setback lines, side building lines and reservations shown on the Subdivision Plat
and all grants and dedications of easements and related rights heretofore made by

Declarant and Declarant's predecessors in title affecting the Properties are incorporated
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hs;r;in by reference and made a part of this Declaration for all purposes, as if fully set
forth herein, and éhalf be construed as being adopted in each and every contract, deed
or conveyarce executed or to be executed by or on behalf of-Declarant conveying any
part of the Properties, whether specifically referred to therein or not.

No structure of any vnature may be constructed within the boundaries of the Dune
Protection Easement, except for dune walkovers.

-Section 2. Utility Easements and Rights-of-Way, Declarant reservas the easements

and rights-of-way as shown on the Subdivi'sion'P!at for the purpose of constructing,
maintaining and rep“airing a system or systems of electric lighting, electric power,
telegraph, cable television, and telephone line or lines, gas, sewers cr any other utility
Declarant sess fit to install in, across and/or under the Properties.

Section 3. Changes and Additions. Declarant reserves the right to make chénges
in and additions to the above easements for the purpose of most efficiently and
economically installing the improverﬁents and utilities referred to above.

Section 4. Fasements and Appurtenances, liis expressly agreed and understood
that the title conveyed by Declarant to any Lot or par‘cei of land within the Properties by
contract, deed or other conveyance shall be subject to () any ea's'em‘e.nt affecting same
for roadways or drainage, water, gas, sewer, storm sewer, electric light, electric power,
telegraph, cable television, telephone or other utility purposes and shall convey rio interest
‘in.pipes, lines, poles or conduits, or in any utility facility or appurtenances thereto,
constructed by or under Declarant or any easement owner, or their agents through, along

or upon the premises affected thereby, or any part thereof, to serve said land or any



010-53-0968

ofh:car portion of the Properties, and (b) the right of Declarant, its successors and assigns,
to maintain, repéir, sell or lease such appurtenances to any municipality, or other
governmental agency or to any public service corporation or to any other party (and such
right is hereby expressly reserved).

[

Section 5. Installation and Maintenance. There is hereby created an easement

upon, across, over and under all of the Properties for ingress and egress in connection
with installing, replacing, repairing, and maintaining all utilities, including but not limited to,
water, sewer, telephones, electricity, gas and appurtenances thersto. By virtue of this
gasement, it shall be\ expressly permissible for the utility companies and other entities
supplying service to install and maintain pipes, wires, conduits, service lines, or other
utility facilities or appurtenances thereto, on, above, across and under the Properties
within the public utility easementsff'rgm time to time existing and from servicé' lines
situated within such easements to the point of service on or in any structure.
Notwithstanding anything contained in this paragraph, nc sewer, electrical lines, water
lines, or other utilities or appurtenances thereto may be installed or relocated on the
Properties until approved by Declarant. The utility companies furnishing service shall have
the right to remove all trees situated within the utility easements shown on the Subdivision
Plat, and to trim overhanging trees and shrubs located on the portions of the Properties
abutting such easements. Neither Declarant nor any utility company using the easements
he;rein referred to, shall be liable for any darnages done by them or their assigns, their
agents, employees or servants, 1o fences, shrubbery, trees or flowers or other property

situated on the land covered by said easements.
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Section 8. Emergency and Service Vehicles. An easement is hereby granted to -

alf police, fire protection, ambulance and other emergency vehicles, and to garbage and
trash collection vehicles, and other service vehicles to enter upon the Properties in the
performance of their duties. Further, an easement is hereby grantad to the Association,
its officers, agents, emplo;/ees and management personnel to enter the Properties to
render any service.

-Section 7. Electric System. An electric distribution system will be installed as part
of AMENDED FINAL PLAT OF HERSHEY BEACH, which service area embraces all of the
Lots which are plattec.:i in AMENDED FINAL PLAT OF HERSHEY BEACH: The Owner of
each Lot containing a single dwei!ing unit, shall, at his or its own cost, furnish, install, own
and maintain (all in accordance with the requirements. of local governing authorities and
the National Electric Code) the servicewcable and appurtenances from the point of eiectric
company’s metering at the structure to the point of attachment at such company’s
installed transformers or energized secondary junction boxes, such point of attachment
to be made available to the electric company at a point designated by such company at
the property lines of each Lot. The electric company furnishing service shall make the
necessary connectidns at said point of attachment and at the meter. Declarant has either
by designation on the Subdivision Plat or by éeparate instrument granted necessary
easements to the electric company providing for the installation, maintenance and
op;eration of its electric distribution system and has also granted to the various
homeowners reciprocal easements providing for access to the area occupied by and

centered on the service wires of the various homeowners to permit installation, repair and
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maintenance of ez_ach homeowner's owned and installed service wires. In addition, the
Owner of each Lot containing a single dwelling unit, shall at his or its own cost, furnish,
install, own and maintain a meter loop (in accordance with the then current Standards and
Specifications of the electric company furnishing service) for the location and installation
of the meter of such elect;ic company for each dwelling unit involved. For so long as
eglectric service is maintained in the ‘Residential Subdivision, the electric service to each
dwelling unit therein shall be uniform in character and exclusively of the type known as
single phase, 240/120 volt, three wire, 80 cycle, alternating current.

The electric company has installed the electric distribution system in the Residential
Subdivision at no cost to Declarant (except for certain conduits, where applicable, and
except as hereinafter provided) upon Declarant’s representation that the Res?dentia!‘
Subdivision is being developed for- rgsidential dwelling units, including homes, énd if
permitted by the restrictions applicable to such subdivision, townhaouses, duplexes and
apartment structures, all of which are designed to be permanently located where originaily
constructed (such category of dwelling units exbressiy to exclude mobile homes) which
are built for sale or rent and all of which multipie'dweliing unit structures are wired so as
to provide for separate metering to each dwe!l-ing unit. Should the plans of the Declarant
or the I..,oi Owners in the Residential Subdi\)ision be changed so as to permit the erection
therein of one or more mobile homes, Company shall not be obligated to provide electric
service to any such mobile home unless Declarant has paid to the Company an amount

representing the excess in cost, for the entire Residential Subdivision, of the underground

-
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distribution system over the cost of equivalent overhead facilites to serve such

Subdivision.

No provision of this Section 7 (tl;ae text of which is pr’escr@bed by the electric
company) shall in any manner operate or be construed to permit {he construction on any
Lot of any type of residential structure other than a single family residence as provided
in Section 1, of Article Xi. “

Section 8. Surface Areas. The surface of easement areas for underground utility
services may be used for planting of shrubbery, trees, lawns, or flowers. However,

neither the Declarant nor any supplier of any utility or service using any easement area

shall be liable to arny Owner or to the Association for any damage done by them o% eithef

of them, or their respective agents, employees, servants or assigns, to any of the.

aforesaid vegetation as a'result of any activity relating to the construction, maintenance,
operation or repair of any facility in any such easement area.

Section 9. Dune Walkovers. Private dune walkovers four feet (4') in width shall be
constructed by the owners and shall be erected at the‘ common Ioi line of Lots 1 - 2, Lots
3-4,lots5-6 and Lots 7 - 8. Any lot owrier constructing a dune walkover within a
private beach access easement as shown on the Subdivision Plat shall be entitled to
reimbursement by the adjoining lot owner of one-half of the cost of construction of such

dune walkover.



010-53-0972
ARTICLE Ill.
Pr ject to this Declaration
Section 1. Description. The real p"roperty which is, and shall be, held, transferred,
sold, conveyed, and occupied subject to this Declaration consists of all of AMENDED
FINAL PLAT OF HERSHEY'BEACH, according to the Plat thereof recorded in Plat Record
18, Map 45 of the Map Records of Galveston County, Texas (or any subseduentiy
recorded plat thereof), which real property is sometimes hereinafter referred to as the
"Existing Property”. |
Section 2. Mineral Exception, There is hereby excepted from the Properties and
Declarant will hereafter except from all its sales and conveyances of the Properties, or any
part thereof, including the Lots and Common Properties, all oil, gas, and other minerals,
in, on, and under the Properties. . i
ARTICLE IV,
The Association
Section 1. Qrganization. The Declarant has caused the-Association to be
organized and formed as a non-profit corporatidn under the laws of the State of Texas.
Section 2. Purpgse. The purpose of the Association in general is to provide' for
and promote the health, safety, and welfare of the Members, to collect the annual
maintenance charges and to administer the Maintenance Fund (as defined herein), to

provide for the maintenance, repair, preservation, upkeep, and protection of the Common

Properties in the Subdivision and such other purposes as are stated in the Articles of

.
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Incorporation anc_i By-Laws consistent with the provisions of The Declaration and all
Supplemental Declarations.

Section 3. Directors. The Associa;tion shall act through a three (3) member Board
of Directors, which shall manage the affairs of the Association. The initial Directors of the
Association have been selected by Declarant. Each initial Director shall serve for an initial
term of three (3) years, and thereafter, until his SUCCessor is duly elected and qualified.
Upon the expiration of the term of the initial Directors, the Members shall elect a Board
of Directors as provided for in the By-Laws. Any vacancy, from whatever cause,
occurring in the Board of Directors during the initial three (3) year term shall be filled by
appointment made by the remaining Director ér Directors to fill such vacancy shall serve
for the remainder of the initial three (3) year term and until his SUCCEesSor is duly elected
and qualified. The Directors shall have the power to select one or more ad;/isory
directors from the residents of The Subdivision to serve for such pericds of time as the
Board of Directors shall deem appropriate, for the purpose of providing advice and
counsel to the Board of Directors, provided that sucij advisory directors shall have no
right to act on behalf of the Association. '

Section 4. Members. Each Owner, whether one or more persons or entitles; of
a Lot shall, upon and by virtue of becoming such Owner, automatically become a
Member of the Association and shall remain a Member thereof until his ownership ceases
for any reason, at which time his membership in the Association shall automatically cease.
Membership in the Association shall be appurteﬁant to and shall automatically follow the

legal ownership of each Lot and may not be separated from such ownership. Whenever

10
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the legal ownership of any Lot passes from one person to another, by whatever means, ,
it shall not be necessary that any instrument pfovide for transfer of membership in the
Association, and no certificate of membérship will be issued.
Declarant shall be notified of each meeting of the members and shall be entitled
to attend such meetings even if Declarant no longer owns a lot or lots in the subdivision.
Section 5. Inspegction of Records. The members of the Assaciation shall have the
right to inspect the books and records of the Association at reasonable times during
normal business hours.

Section 6. Title to Common Properties. The Declarant may retain the legal title to

the Common Properties in the Subdivision until such time as, in the sole opinion of

Declarant, the Association is able to operate and maintain the same. Until title to such.

Common Properties has been conveyed to the Asséciation by Declarant, Deciaraﬁt shall

be entitled. to exercise all rights and privileges relating to such Common Properties

granted to the Association in The Declaration and all Supplemental Declarations.
ARTICLE V.

Property Rights in the Corﬁmon Properties

n mmon Facilitie
Section 1. Members' Easements of Enjoyment. Subject to the provisions of
Section 2 of this Article V, every Member sﬁall have a common right and easement of
enjoyment in and to the Comrﬁon Properties in the Subdivision, and such right and
easement shall be appurtenant to and shall pass with the title to each Lot in the

Subdivision.

11
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Section 2. Extent of Members' Easements, The rights and easements of ~

enjoyment created hereby shall be subject to the following:

L
&

(@ Theright of the Association‘; in its discretion, to make, publish, and enforce
reasonable rules and regulations shall be binding upon, complied with, and observed by
each Member. These rules and regulations may include provisions to govern and control
the use of such Common Properties by guests or invitees of the Members, induding,
without limitation, the number of guests or invitees who may use such Common
Propertias or any part thereof at the same time; and

(b) The righ£ of the Association to grant or dedicate easements in, on, under
or above such Common Properties or any part thereof to any public or governmental
agency or authority or to any utility facility or equipment situated in any part qf such
Commeon Properties and owned by the Association to any public or political authé}ity or
agency or to any utility company rendering or to render service to the Subdivision or any
part thereof; and

(c) The right of the Association to convey or dedicate such portions of such
Common Properties as its Board of Directors rhay deed appropriate to governmental
authorities, political subdivisions or other persons or entitles for use as the location of
schools, churches, and hospitals, or for other similar purposes related to the health,
safety‘, and welfare of the Members; and

(d) The right of the Association to enter management and/or operating
contracts or agreementsr relative to the maintenance and operéﬁon of such Common

Properties in such instances and on such terms as its Board of Directors may deem

12
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appropriate; the right of the Association to operate recreational faciliies and related T

¢

concessions located on such Common Properties; and -

(e) Therightofthe Association'to suspend the voting rights of a Member or his
right to use any recreational Common Property during the period he is in default in excess
of thirty (30) days in the pa;fmen.t of any maintenance charge assessment against his Lot;
and to suspend such rights for a period not to exceed sixty (60) days for any infractions
of its published rules and regulations; and the aforesaid rights of the Association shall not
be exclusive, but shall be cumulative of and in addition to all other rights and remedies
which the ;"xsscx:i’ation~ -may have in The Declaration and Supplemental Declarations or in
its By-Laws or at law or in equity on account of any such default or infraction; and

(i  The rights and easements existing, herein created or hereafter created in
favor of others, as provided for in Articz!a Il and Article VI hereof, in The Deciaratiéﬁ and
in all other Supplemental Declarations; and

(g) The restrictions as to use of the Common Properties provided for in Article
iX hereof.

Section 3. Delegation ¢f Use. Any member may delegate his right of use and
enjoyment of the Common Properties in the Subdivision, together with all easement rights
granted to Members in The Dedaration and all Supplemental Declarations, to the
members of his family, his tenants, guests (subject to Section 2 (a) above), or contract
purchasers who reside on his Lot. The term "member” is further defined to include and
refer to the executors, personal representatives and administrators of any Member, and

all other persons, firms or corporations acquiring or succeeding to the title of the Member

13



by sale, grant, will, foreclosure, execution, or by any legal process, or by operation of law, |
or in any other legal manner.

ARTICLE VL.

Annual Assessments

+

Section 1. The Maintenance Fund. All funds collected by the Association from the

regular maintenance charges provided for in this Article, together with all funds collected
by the Association from the regular annual maintenance charges imposed on the Lots in
the Subdivision by The Declaration and all other Supplemental Declarations, shall
constitute and be known as the "Maintenance Fund®. The Maintenance Fund shall be
held, used, and expended by the Association for the common benefit of all Members for
the following purposes, to-wit: to promcte the health, safety, recreation, and welfare of
the Members, including, without {irr‘}itation, the installation, construction, eréction,
maintenance and relocation of improvements related to the enhancement and
beautification of the Common Properties in the Subdivision, and any cther areas provided
by The Declarétion or any Supplemental Declaration to be develdped or maintained by
the Association, such as shrubbery, trees, v;‘ra!kways and street lights, and the
construction, repair, maintenance and replacement of properties, services, l’mprovemehts
and facilities devoted to such purposes and related to the use and enjoyment of the
Subdivision by the Members.

The Association may, in its sole discretion, give one or more of the purposes set

forth in this Section 1 preference over other purposes, and it is agreed that all expenses

14
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incurred and expenditures and decisions made by the Association in good faith shall be -
binding and conclusive on all Members.

Further, Declarant shall be entitled to be reimbursed from the Maintenance Fund
for all ad valorem taxes and other assessments in the nature of property taxes fairly
allocable to the Common ;’roperties and accrued subsequent to the recor;{ation of The
Declaration, and prior to the date on which title to sqch Common Preoperties and Facilities
is conveyed to the Association by Declarant, which have been actually paid by Declarant.

Section 2. Covenant for Assessments. Subject to the provisions set forth below
in Sections 3 and 4 relating to the rate at which the maintenance charge and
assessments imposed herein shall be paid on unimproved Lots, each and every Lot in
the Properties is hereby severally subjected to and impressed with a reqular annual
maintenance charge or assessment i:j the amount of One Hundred Fifty and Né/mc
Dollars ($150.00) per annum per Lot (herein sometimes referred to as the "full
maintenance charge") which shall run with the land, subject to increase and decrease and
payable as provided in Section 5 below. Notwithstanding anything to the contrary
contained herein, owners of vacant or unimprovéd Lots shall be charged and shall pay
an additional mowing fee of $100.00 annum for each year that their lot is unimprovédu

Each Owner of a Lot, by his claim or assertion of ownership or by accepting a
deed to any such Lot, whether or not it shall be so expressed in such deed, is hereby
conclusively deemed to covenant and agree, as a covenant running with the land, to pay
to the Aséociation, its successors or assigns, each and all of the charges and

assessments against his Lot and/or assessed against him by virtue of his ownership,

15
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thereof, as the same shall become due and payable, without demand. The charges and
assessments heréin provided for shall be a charge and a continuing lien upon each Lot,
together with all improvements thereon; as hereinafter maore particularly stated. Each
assessment, together with interest, costs, and reasonable attorneys’ fees, shall also be
the personal obligation of' the person who was the Owner of the Lot at the time the
obligation to pay such assessment accrued, but no Member shall bepersonaily liable for
the payment of any assessment made or becoming due and payable after his ownership
ceases. No Member shall be exempt or excused from paying any such charge or
assessment by waivér of the use of enjoyment of the Common Properties, or any part

thereof, or by abandonment of his Lot or his interest therein.

Section 3. The Annual Maintenance Charge. The annual assessments p;ovided_
for herein shall commence on Januan:y 1, 1986. The first annual assessment sﬁ'ait te
payable on the day fixed for commencement. The assessments for each calendar year
after the first year shall be due and payable to the Association in advance on January st
each year. Provided, however, that upon the purchase of his Lot (as evidenced by the
date of his term Contract of Sale or Deed, or his cccupancy, whichever is earlier), each
Member shall be obligated to pay to the Association a pro rata part of the applicable
percentage (as determined pursuant to the ‘tErms herecf) of the regular annual
maintenance charge assessed on such Lot, which shall bear the same ratio to the
applicable percentage of the full annual maintenance charge as the number of full
calendar months remaining in the year of purchase bears to twelve (12), and which shali

be payable in full upon such purchase.

16
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then the amount of the regular annual maintenance charge or assessment last in effect

shall continue in effect until duly changed in accordance with the above provisions.

Section 4. Quorum for any Action_Authorized Under Section 3. The Quorum

required for any action authorized by Section 3 hereof shall be as follows:

At the first meeting called, as provided in Section 5 hereof, the presence at -
the meeting of Members, or of proxies entitled to cast sixty percent (60%)
-of all the votes of the membership shall constitute a quorum. If the required
quorum is not forthcoming at any meeting, another meeting may be called
and the required guorum at any such subsequent meeti.ng shall be one-half
(1/2) the required quorum at the p‘receding meeting, provided that such
reduced quorum requirement shall not be applicable to any suc_h__
subsequent meeting held more than sixty (60) dayé following the preceding. |
meeting.

Section 5. Special Assassment for Capital Investments. In addition to the annual

assessments authorized above, the Association may levy, in ahy assessment year, a
special assessment applicable to that year only for the purpose of defraying, in whole or
in part, the cost of any construction, reconstruction, repair or replacement of a caﬁital
improvement upon the Common Praperties, including fixtures and personal property
related thereto, provided that any such assessment shall have the assent of two-thirds
(2/3) of the votes of each class of members who are voting in person or by proxy ata

meeting duly called for this purpose.

18
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Section 6. Duties_of the Board of Directors. The Board of Directors of the

Association shall fix the date of commencement and the amoxjht of the assessment
against each Lot or Owner for each assessment period at-least thirty (30) days in
advance for such date or pericd and shall, at that time, prepare a roster of the properties
and assessments applicatgle thereto which shall be kept in the office of the Association
and shall be open to inspection by any Owner. Written notice of the assessment shall
thereupon be sent to every Owner subject thereto. The Association (or its agent) shall,
upon demand at any time, furnish to any Owner iiab!e for said assessment a certificate
in writing signed by a}l officer of the Association, setting forth whether said assessment
has been paid. Such certificate shall be conclusive evidence of payment of any
assessment therein stated to have been paid.

Section 7. Liens:to Secure Assessments. The regular annual maintenance

charges or assessments, as hereinabove provided for, shall constitute and be secured
by a separate and valid and subsisting lien, hereby created and fixed, and which shall
exist upon and against each Lot and all improvements thereon, for the benefit of the
Association and all Members. The fien hereby created shall be subordinate and inferior
to: |

(@) all liens for taxes or special assessments levied by the City, County,

and State governments, or any political subdivision or special district

thereof, and

(b) alt liens securing amounts due or to become due under any term

Contract of Sale, or any mortgage, vendor’s lien, or deed of trust filed for

19
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record, priqr to the date payment of ény such charges or assessments

become dus and payable, and

(c) all liens, including, but hot' limited to, vendor’s lien, deeds of trust,

and other security instruments which secure any loan made by any lender

to an Owner for a'ny part of the purchase price of any Lot and the -

improvements thereon, if improved, when the same is purchased, or for any

-part of the cost of construction, repairing, adding to, or remodeling the

residence and appurtenances situated oﬁ any Lot to be utlized for

residential purposes. |

Any foreclosures of any such superior lien under the power of sale of any mortgage, deed
of trust, or other security instrument, or through Court proceedings in whiph the
Associgtion has been made a party, shall cut off and extinguish the liens sééuring
maintenance charges or assessments which become due and payable prior to such
foreclosure date, but no such foreclosure shall free any Lot from the liens securing
assessments thereafter becoming due and payable, nor shall the iiability of any Member
personally obligated to pay maintenance chargés or assessments which become dus
prior to such foreclosure, be extinguished by any foreclosure,

Section 8, Effect of Non-Payment of Assessment. If any such annual chargs or
assessment is not paid within thirty (30) days from the date thereof, the same shall bear
in’;erest from the due date until paid at the highest interest rate allowed under the laws of
the State of Texas, and, if placed in the hands of an attorney for collection or if suit is

brought thereon or if collected through probate or other judicial proceedings, there shall

20
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be paid to the Association an additional reasonable amount, but not less than ten percent

(10%) of the amount owing, as attorney’s fees. The Association, as a common expense
of all Members, may institute and maintain an action at law or in equity against any
defaulting Member to enforce collection and/or for foreclosure of the liens against his Lot.
All such actions may be ir;stituted and brought in the name of the Associétion and may

be maintained and prosecuted by the Association in a like manner as an action to

foreclose the lien of a mortgage or deed of trust on real property.

Section 8. Collection and Enforcement. Each Member, by his assertion of title or
claim of ownership or:by his acceptance of a deed to a Lot, whether or not it shali be so
recited in such deed, shall be conclusively deemed to have expressly vested Ain the
Association, and in its officers and agents, the right, power and autherity to take alf action
which the Association shall deem proper for the collection of assessments and/or fér the
enforcement and foreclosure of the liens securing the same.

ARTICLE Vi

Architectural Control Committee
Section 1. Approval of Plans, No bu@lding, structure, fence, wall, or cther

-

improvements shall be commenced, erected, constructed, placed or maintained uponkthe
Properties, nor shall any exterior addition to or change or alteraticn therein be made until
the detailed plans and. specifications therefor shall have been submitted to and approved
in ‘writing as to compliance with minimum structural and mechanical standards, location
and situation on the Lot, and as to harmony of external design or location in relation to

property lines, building lines, easements, grades, surrounding structures, walks, and

21



- 010-53-0985

pany
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topography (including the orientation of the front and rear of any such building with
respect to the Lot-!ines), by the Architectural Control Committee may reasonably require,
structural, mechanical, electrical, and pEufnbing detail and the natUre, kind, shape, height,
exterior color scheme, materials to be incorporated into, and location of the preposed
improvements or aiterationrs thereto. Without limitation of the powers herein granted, the
Architectural Control Committee shall have the right to specify requirements for each Lot
as follows: minimum setbacks; the location, height, and extent of fences, walls, or other
screening devices; color schemes; and the oriéntation of structures with respect to
garage access and m\éjor entry and frontage. The Architectural Control Committee also
shall have full power and authority to reject any plans and spéciﬁcations that do not
comply with the restrictions herein imposed ‘or meet its minimum const._ruction‘
requirements or architectural design. reiquirements or that mi‘ght not be compatible; -in the
sole discretion of the Architectural Control Committee, with the design or overall character
and aesthetics of the Properties. The Architectural Control Committee may require a
reasonable fee, which is hereby initially set at $200.00, for performihg the functicns herein
prescribed and may disapprove plans, specifications, designs and plot plans for failure
to pay such fee. Such fees shall be used by the Committee to discharge actual expenses
incurred by the Committee and any excess may be paid into the Maintenance Fund
established herein.

Section 2. Committee Membership. The Architectural Control Committee shall be

initially composed of three (3) individuals who need not be members of the Association
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an;! who, by majority vote, may designate a representative to -act for them. The initial- o
Architectural Con{roi Committee shall be appointed by the Decfaraﬁt.

Section 3. Replacement. In the event of death or resignation of any member of
said committee, the remaining member or members shall appoint a successor member
or members, and until sL:ch successor member or members shall have been so
appointed,l the remaining member or members shall have full authority to approve or
disapprove plans, specifications and plot plans submitted or to designate a representative
with fike authority. |

Section 4. Minimum Construction Standards. The ArchitecturakControl Committee

may from time to time promulgate an outline of minimum acceptable construction
standards, provided, however, that such outline will serve as a minimum guideline and
such Architectural Contral Committee shall not be bound thereby.

Section 5. Term. The duties and powers of the Architectural Control Committee

and of the designated representative shall cease on and after completion of construction
of residences on all lots in the subdivision. Thereafter, the approval described in this
covenant shall not be required, and all power vested in said Committee by this covenant
shall cease and terminate; provided, that any time after January 1, 1995, whether or not
the term of the Architectural Control Committee specified in the preceding sentence shall
have expired, by a two-thirds (2/3) vote of the members present and voting, the Board
of.Directors of the AMENDED FINAL PLAT OF HERSHEY BEACH may assume the duties

and powers of the Architectural Control Committee, and thereafter the Board of Directors
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of the Association shall have all of the rights, benefits and powers provided herein for the
Architectural Cont-roi Committee.

Section 6. Variances. Where circumstances, such as ‘topography, location of
property lines, location of trees, or other matters recquired, the Architectural Control
Commiitee, by vote or writ'ten consent of a majority of the members thereof, may allow
reasonable variances as to any of the covenants, conditions or restrictions contained in
this Declaration under jurisdiction of such committes pursuant to this Article, on such
terms and conditions as it shall require; providéd,. however, that all such variances shall
be in keeping with theageneral plan for the improvement and development of the property.

ARTICLE VIiL.
Other Easements

Section 1, The rights and dut'u?s of the Owners of Lots within the properﬁ( with
respect to sanitary sewer and water, electricity, gas, telephone and cable television lines
and drainage facilities shall be governed by the following:

(8) Wherever sanitary sewer house connections and/or water house
connections or electricity, gas or telephone and cable éélevision lines or drainage facilities
are installed within the Properties, which connection lines or faciliies or any portion
thereof, iie in or upon Lots owned by the Assaciation or any entity other than the Owner
of a Lot served by said connections, lines or facilities, such Owners ;f Lots served shall

have the right, and are hereby granted an easement to the full extent necessary therefor,

to enter upon the Lots within the Properties in or upon which said connections, lines or
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facilities, or any portion thereof, lie, to repair, replace and generally maintain said .
connections as and when the same may be necessary as set forth below.

(b) Wherever sanita_ry sewer‘ house connections and/or water house
connections or electricity, gas, telephone or cable television lines or drainage facilities are
installed within the Properties, which connections serve more than one (1) Lot, the Owner
of each Lot served by said connections shall be entitled to the full use and enjoyment of
such portions of said connections which service his Lot.

Section 2. Easements over the Lots 7and Common Properties for the installation
and maintenance of électric, telephane, cable television, water, gas and sanitary sewer
lines and drainage facilities are hereby reserved by Declarant, together with the right to
grant and transfer same. |

Section 3. Public and Private Stfeets. All Lots within the Subdivision shall ath and
have access to a public or private street. Public and private street rights-of-way are
shown on the recorded plat of AMENDED FINAL PLAT OF HERSHEY BEACH.

Section 4. Universal Easement. Each Lot and its Owner within the Properties is

hereby declared to have an easement, and the same is hereby granted to Declarant, over
all adjoining Lots and Common Properties for the purpose of accommedating 'any
encroachment due to engineering error, errors in original construction, settlement or
shifting of the building, or any other cause. There shall be easements for the
maintenance of the said encroachments, settling or shifting; provided, however, that in
no event shall an easement or encroachment be created in favor of an Owner or Owners

if said encroachment occurred due to willful misconduct of said Owner or Owners. Inthe
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event a structure on any Lot is partially or totally destroyed, and then repaired or rebuilt, - *
the Owners of each Lot agree that encroachments over adjoining Lots shall be permitted
and there shall be easements for the maiﬁtenance of said encroachments so long as they
shall exist. In addition, each Lot within the Properties is hereby declared to have an
easement for overhanging ‘roofs and eaves as originally constructed over each adjoining
Lot and/or Common Property and for the maintenance thereof. Each of the easéments
hereinabove referred to shall be deemed to be egtablisheé upon the recordation of this
Declaration and shall _be appurtenant to the Lot being serviced and shall pass with each
conveyance of said Lot

ARTICLE IX.

tility Bills, Taxes and Insuranc

Section 1. Obligations of the Owners.

(@) Each Owner shall have his separate electric, gas (if and when available) and
water meter and shall directly pay at his own cost and expense for ail electricity, gas (if
and when available), water, sanitary sewer service Qf and when available), telephone
service, cable television and other utilities used or consumed by him on his Lot.

(b)  Each Owner shall directly render for taxation his own Lot and improvemehts
thereon, and shall at his own expense and cost direcﬂy pay all taxes levied or assessed
against or upon his Lot and his improvements and property thereon.

(c) Eéoh Owner shall be responsible at his own cost and expense for his own
property insurance on the building and contents .of hié own residence, and his additions

and improvements thereto, including decorations, furnishings and personal property
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therein; and also for his personal liability not covered by liability insurance for all Owners o
which may be obtained by the Association as part of the common expenise in connection

with the Common Properties.

Section 2. Obligation of the Association.

(@ The Associat;on shall maintain the property shown on the Subdivision Plat
as Reserve A - Reserve T and shall pay the cost of such maintenance as a cbmmon
expense of all owners.

() The Association shall render for ‘taxation and, as part of the common
expenses of all Owners, shall pay all taxes levied or assessed against or upon the
Common Properties and the improvements and the property appertaining hereto.

(c)  The Association shall have the authority to obtain comprehensiv_e__ public
liability insurance in such limits as it s\hall deem desirable, insuring the Associaﬁén, its
Board of Directors, agents and employees and each Owner (if coverage for Owners is
available) from and against liability in connection with the Common Preperties.

(d)  All costs, charges and premiums for all u}ility bills, taxes, and any insurance
to be paid by the Association as hereinabove provided shall be paid out of the
Maintenance Fund as a common expense of all Owners and shall be a part of the
maintenance assessments.

ARTICLE X.

Maintenance and Repairs

Section 1. By the Owners. It shall be the duty, responsibility and the obligation

of each Owner at his own cost and expense to care for, maintain and repair the exterior
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and interior of his residence house and improvements on his Lot and the fixtures,
appliances, equipment and other appurtenances thereto and also including the private
driveway appurtenant to his residence house and situated on his Lot. The Association
shall have no duty or obligation to any Owner in this regard. i

Section 2. By the ‘Aggggiaﬁgn. The Assoclation, as a common expensé of all
Owners, shall perpetually care for, maintain and keep in good repair the Cdmmon
Properties and all parts thereof, except that it shall be Athe obligation of each Owner, and
not the obligation of the Association, to pay for the cost of repair and maintenance of
private driveways, sidewalks, and fence or fences which are appurtenant to his residence
house.

ARTICLE X1

Restrictions of Use

Section 1. Single Family Residential Construction. No Building shall be erected, .

altered or permitted to remain on any single Lot, other than one detached single-family
residential dwelling. No such residence shall be constructed on less than the equivalent
of one (1) full Lot as defined on the recorded Subdivision Plat or any recorded replat
thereof approved by Declarant, |
Section 2. Commercial Use. No part of the Properties shall ever be used or
causedﬁ to be used or allowed or authorized in any way, directly or indirectly, for any
bl;siness, commercial, manufacturing, mercantile, storing, vending, or other such non-

residential purposes.
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Section 3. Minimum Square Footage and Driveway. -

(@) No fesidence which fronts on the beach shall be constructed on any lot or
building site which has an under-roof !iving area of less than éighteen hundred (1,800)
square feet, excluding porches, garages, patios, and the like, and which has a deck area
of less than 400 squars feet, and which has a ground level storage area of less than 250
feet. |

(b)  Noresidence which fronts Hershey Beach Drive shall be constructed on any
lot or building site which has an under-roof living area of less than 1400 square feet,
excluding porches, garages, patios, and the like, and which has a deck of less than 400
square feet, and which has a ground level storage area of less than 250 feet.

(¢)  No more than one (1) dwelling shall be built on any one (1) Lot or puilding”_
site. Each lot must be served by aprivate concrete driveway. .

Section 4. Upon construction of a residence on each lot, there shall also be
constructed a concrete slab under said residence which is at ieastz four inches (4") in
depth and covers the entire area under the residen_cg to a point one foot (17) outside all
pilings.

Section 5. All residences, garages, storage rcoms, etc. must be painted and kept N

in good condition. No unpainted wood shall exist on, in and around a residence except

for decks, pilings and stairways.

Section 6. Location of Improvements Upon the Lot. No building shall be located
on any Lot nearer to the front lot line or side street lot line than the minimum building

setback lines shown on the recorded plat.
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Section 7. Sians. Advertisements. Billboards. No sign, advertisement, billboard
or advertising strﬁcture of any kind shall be displayed to the public view on any portion
of any Lot except one sign for each building site, of not more than five hundred seventy-
six (576) square inches for the purpose of advertising the property for sale or .rent.
Declarant shall have the right to remove any such sign, advertisement or billboard or
structure which is placed on said Lots in viclation of this Section and in so deing shall not
be subject to any liability for trespass or other tort in connection therewith or arising from
such removal.

Section 8. Prohibition_of Offensive Activities. No noxious or offensive trade or

activity shall be conducted, whether far profit or not, on any Lot. No activity which may
become an annoyance or nuisance to the neighberhcod, or which shall in any way
interfere with the quiet enjoyment of each of the Owners of his respective dweiliﬁé unit,
or which shall in any way increase the rate of insurance, or which will degrade property
values, or distract from the aesthetic beauty of the Subdivision, shall be conducted.

Section 8. Temporary Structures, No structures of a temporary character, trailer,

tent, shower, garage, barn or other outbuilding'shail be constructed, erected, altered,
placed or permitted to remain on any Lot at any time as a residence cr other '~
temporarily or permanently except such buildings or str
permitted.

Section 10, Animal Husbandry. Dogs, cat
(excluding horses or livestock) may be kept in &

exceed a total of two (2) pets, provided they are m
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commercial purpose.) Notwithstanding the foregoing, no animals or fowl may be kepton
the property whicﬁ results in any annoyance or are obnoxious to residents of the vicinity.

Section 11. Storage of Automobiles. Boats, Trallers, Other Vehicles an
Equipment. No mobile home, tfailer, camper, boat, truck larger than a three-quarter (3/4)
ton pickup, or similar eqruipment shall be parked or stored permanently or semi-
permanently on any public street, right-of-way or on driveways. Permanent or semi-
permanent storage of such vehicles or items must be screened from public view within
the garage. The Board of Directors of the Association may adopt rules for the regulation
of the admission and_-parking of vehicles within the Common Properties, including the
assessment of charges to owners who violate, of whose invitees vioiate-, su'ch rules.
Uﬁder no circumstances may repairs to any vehicles or equipment be made on the .
Property except when screened from public view within a garage. | |

Section 12, Walls, Fences and Hedges. Chain-link fences are prohibited on any
portion of the property. No fence shall be more than 4 feet in height. Construction of all
fences must be approved by the Architectural Contro} Committee.

Section 13. Visual Obstructions at the intersections of Public Streets. No object
or thing which obstructs sight lines at elevations between two (2) and six (6) feet above
the roadways within the triangular area formed by the junction of street curb lines and line
connecting them at points ten (10) feet from the junction of the street curb lines (or
extensions thereof) shall be placed, planted or permitted to remain on any corner Lots.

Section 14, Visual Screening on Lots. The drying of clothes in public view is

prohibited, and the Owners or occupants of any Lots at intersections of streets or
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adjacent to parks, playgrounds, greenbelts, or other facilities where the rear or side yard =
of portion of the Lét is visible to the public shall construct and maintain a drying yard or -
other suitable enclosurs to screen dryiﬁg clothes from public view. Similarly all yard
equipment, woodpiles or storage piles shall be kept screened by a service yard or other
similar facility as herein oth:erwisa provided, as to conceal them from view of neighboring
Lots.

Section 15. Lot Maintenance. All Lots shall be kept at all times in a sanitary,

healthful and attractive condition, and the Owner or occupants of all Lots shall keep all
weeds and grass thereon cut and shall in no event use any Lot for storage of material
and equipment except for normal residential requirements or incident to construction of
improvements thereon as herein permitted, or permit the accumulation of garbagg, trash”
or rubbish of any kind thereon, and -srlall not burn any garbage, trash or rubbish éxcept
by use of an incinerator approved by Declarant, and then only during such condition as
is permitted by law. The Association shall be responsible for mowing all unimproved lots.
The expense of such mowing shall be paid by the Association from the $200.00 fee paid
by the owner of each unimproved lot pursuant ic Article VI, Section 2. In the event of
default on the part of the Owner or occupant of any Lot in observing the above
requirements, or any of f:hem, such default continuing after ten (10) days written notice
thereof, Declarant, or its assignee, may without liability to the Owner or occupant, in
trespass or otherwise, enter upon said Lot, cut, or cause to be removed, such garbage,
trash and rubbish or do any other thing necessary to secure compliance with these

restrictions, so as to place said Lot in a neat, attractive, healthful and sanitary condition,
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and may charge the Owner or occupant, as the case may be, for said services, and ths &
Owner or occupaht agrees by the purchase or occupation of the property to pay such
statement immediately upon receipt thereof. To secure the payment of such charges in
the event of nonpayment by the Owner, a vendor's lien is herein and hereby retained
against the above describe;,d property in favor of Declarant or their assignee but inferior
to purchase money liens or mortgages. Such vendor’s lien shall be applicable and
gffective whether menticned specifically in each deed or conveyance by Declarant or not.

Section 16. Antennas. No electronic antenna satellite dish or signal reception

device of any type shall be erected, constructed, placed or permitted to remain on any
Lots, houses or buildings constructed in this Subdivision.

Section 17. Removal of Dirt and Trees. The digging of dirt or the removal of any

dirt from any Lot is expressly prohibited except as necessary in conjunction with the
landscaping of or construction on such Lot. No trees shall be cut except to provide room

for construction of improvements or to remove dead or unsightly trees.

Section 18. Roofing Material. The roof of any building shall be constructed or
covered with laminated, 240 Ibs. or better, shingles. Any other type roofing material shall
be permitted only at the sole discretion of the Architectural Control Committee upon
written request.

Section 19. Roof Projections. No projections of any type shall be placed or

permitted to remain above the roof of any residential building with the exception of

chimneys, vent stacks, other ventilation, solar panels, sky lights and ridge venting. The
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Architectural Control Committee may, in its sole discretion, permit construction of rooftop
sundecks.

Section 20. Window Coglers. Noe window or wall type air conditioners or water

coolers shall be permitted to be used, erected, placed or maintained on or in any
residential building on any part of the property which is visible to the public from public

streets.

Section 21. Swimming Pools. All swimming pools must have an enclosure fence,
not less than four (4) feet in height. |

Section 22. La‘hngsggp_ing and Landscape Maintenance, Each lot owner may
choose the extent to which to landscape his lot. Each lot owner shall plant two _62) palm
trees on that portion of the owner’s lot which abuts Hershey Beach Drive. All Iandscaping
of every kind and character including shrubs, trees, grass and other plantings, éhall be
neatly trimmed, properly cultivated and maintained continuously by the Owner thereof in
a neat and orderly condition and in @ manner to enhance its appearance.

Section 23. Garbage Disposals. All residences shall be equipped with garbage
disposals and said disposals shall be kept in good w;arking order at all times.

Section 24. Mailboxes, house numbers and similar matter used in the Subdivision
must be harmonious with the overall character and aesthetics of the community and the

decision of the Architectural Control Committee that any such matter is not harmonious

shall be final.
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Section 25. Right of Inspection. During reascnable hours and after reasonable .
riotice, the Associétion shall have the right to enter upon and inspect the property or any
portion thereof and the improvements thereon for the purpose of éscertaining whether or
not the provisions of this Declaration are being complied with and shall not be deemed
guilty of trespass Ey reasc'ns thereof.

Section 26. New Gonstruction. All buildings or structures on the Property éhatl be
of new construction. All buildings or structures must be completed within six (68) months
of start of construction. |

| ARTICLE XII.
General Provisions

Section 1. Enforcement. The Association or any Owner shall have the right to
enforce, by any proceedings at law: or in equity, all restrictions, conditions, coveﬁants,
reservations, liens or charges now or he;’eafter imposed by the provisions of this
Declaration. Failure by the Association or by any Owner to enforce any covenant or
restriction herein contained shall in no event be deemned a waiver of the right to do so
thereafter. ' )

Section 2. Severability. Invalidation of any one of these covenants or restrictions
shall in no wise affect any other provisions, which shail remain in full force and effect.

Section 3. Amendment. The covenants and restrictions of this Declaration shall
run with and bind the land, for a term of thirty (50) years from the date this Declaration

is recorded, after which time they shall be automatically extended for successive periods

of ten (10) years. This Declaration may be amended during the first thirty (30) year period
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by an instrument signed by not less than seventy-five percent (75%) of the Owners, and
thereafter by an instrument signed by not less than sixty-seven percent (67%) of the
Owners. Any amendment must be recorded.

Section 4. Amendments by Declarant. The Declarant shall have and reserves the

right at any time and from 'time to time, without the joinder or consent of any other party
to amend this Declaration by any instrument in writing duly signed, acknowledgéd, and
filed for record for the purpose of correcting any typographical or grammatical errer,
ambiguity or inconsistency appearing herein, provided that any such amendment shall be
consistent with and ln furtherance of the general plan and scheme of development as

evidence by the Declaration, and shall not impair or affect the vested property or other

rights of any Owner or his mortgages.

Section 5. Books and Records; The books and records of the Association.shall,
during reasonable business hours, be subject to reasonable inspection by any member.
The Board of Directors may, by resoluticn, establish rules and regulations governing the
frequency of inspection and other matters to the end that inspection of the books and
records by any member or members will not become burdensome to nor constitute
harassment of the Association. The Declaration, the Articles of Incorporation and the
Bylaws of the Association shall be available for inspection by any member at the principal
office of the Association where copies may be purchased at reasonable cost.

Section 6, Annexation. Additional residential property and Common Properties

may be annexed 1o the properties with the consent of two-thirds (2/3) of the combined
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class membership, provided that such additional properties shall be subject to the
provisions hereof and a mainteriance assessment as provided herein.
ARTICLE Xill.
Fiésérvgtion of Minerals

There is hereby exr;epted from the land encompassed by the boundaries of this
Subdivision, and Declarant will hereafter except from all its sales and convéyances of said
land, or any part thereof, i;zciuaing the Common Properties, all o, gas and other
minerals, provided that Declarant hereby retains and reserves and by each conveyance
will retain and reserve the right to pool the land with other iands, toéether with the right
to drill.under ana through theh‘subsurface of the land for development of oil, gas and other
minerals. Such exdeptions and such retained‘ rights and reservations shall inure to the
benefit of Declarant and their heirs, ex‘ecutors, administrators, successors, and assi_gnsw

IN WITNESS WHEREOF, the undersigned, being the Declarant, has hereunto set

its hand this _ [ O day of To LY , 1995.
V4

Wl DL L

WELDON DEAN LAWTHER

ﬁgBSCHIBED AND SWORN TO BEFORE ME this the /D day of

218 ey

Notafy Public in and for the / ~

- : State of -I.;:E;‘..?(Pﬁxsfffxfffffffffmffff

ﬁ'ﬁ""\' Reoro, Ve S 3
s #miw . P, B. DOVER, JR.

I A
o %‘l NOTARY PUBLIC, STATE OF TEXAS
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MY COMMISSICN EXMAEY

AUG. 31, 1986

hﬂ‘fwﬂﬁ?y‘”ﬁffwﬂﬁ'ﬁf

{‘Y

oY

.8, Dove )
ATT R, JR, 37
P, RNEY AF [



e ~ 010-53-1001

" ELED A R

-0fficial Public Records of Real Proeerty

7-28-95 10:50 A BOWERS.A $B81.00 9527872
Patricia Ritchie - Co. Clerk
bBalveston Co. TX



