EXHIBIT “A”
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DECLARATION
(with Exhibits)
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FIRST AMENDMENT TO DECLARATION
OF
DIAMOND BEACH CONDOMINIUMS

This First Amendment to Declaration of Diamond Beach Condominiums dated April
3! , 2009, is executed and entered into by Diamond Beach VP, LP, a Texas limited
partnership, as Declarant and as Owner of all of the property comprising Diamond Beach
Condominiums (“Declarant”) and amends the Declaration of Diamond Beach Condominiums
executed by Declaration January 14, 2009, and filed of record under Clerk’s File No.
2009003602 in the Official Public Records of Real Property of Galveston County, Texas (the
“Declaration™).

RECITALS:
Al Capitalized terms not defined herein shall have the definitions set forth in the
Declaration.
B. Declarant desires to amend the Declaration in accordance with Article XIII

thereof to update the documents attached to the Declaration as Exhibit “B” to clarify, as stated
throughout the Declaration, that Phase Il need not be built and to provide for further updates to
Exhibit “B” as construction progresses.

NOW THEREFORE, in accordance with the Declaration and the Texas Uniform
Condominium Act, Declarant hereby amends the Declaration as follows:

ARTICLE L

Exhibit “B” attached hereto and incorporated herein by reference is hereby incorporated
into the Declaration as “Exhibit “B."”

ARTICLE I1.
The Declaration is hereby amended 10 include the following at the end of Section 3.1:

“As set forth throughout the Declaration, Phase Il may not be built. Upon
completion of Phase I, Declarant, (without necessity of the Joinder of any other
Owmer) shall file a Supplement to the Declaration amending Exhibit “B” to reflect
the actual measurements for each Unit and any other appropriate changes. To the
extent Declarant proceeds with construction of Phase II, upon completion of
Phase II, Declarant, (without necessity of the joinder of any other Owner) shall
file a Supplement to the Declaration amending Exhibit “B to reflect the actual
measurements for each Unit in Phase Il and any other appropriate changes.”
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ARTICLE III.

The Declaration is hereby modified throughout to the extent in conflict with the contents
of this Amendment or Exhibit “B” attached hercto and incorporated herein by reference. The
Declaration is unmodified and in full force and effect except as expressly set forth herein.

IN WITNESS WHEREOF, the Declarant has caused this First Amendment to the
Declaration to be executed by a duly authorized agent this 37 day of April, 2009,

DIAMOND BEACH VP, LP,
a Texas limited partnership

By: Portland Corporation, its gener er
By: ///
RANDALL J. DAV Pfesident

THE STATE OF TEXAS §

§
COUNTY OF HARRIS  §

Before me, the undersigned authority, on thisj_ day of 'ﬂlﬂ'ﬁ' l ,
2004, personally appeared RANDALL. J. DAVIS, known to me to be the person whose name
is subscribed to the foregoing instrument as President of Portland Corporation, a Texas
corporation that is the general partner of Diamond Beach VP, LP, a Texas limited partnership
and acknowledged to me that he executed the same on behalf of such limited partnership.

e

Notary Puéuric in and for the S)alc of Texas

2579451 22467 2



CONSENT OF MORTGAGEE

INTERNATIONAL BANK OF COMMERCE as beneficiary of Deed of Trust, Assignment of
Rents, Security Agreement and Financing Statement dated September 20, 2006, filed for record
in the Galveston County Property Records, executed by Randall J. Davis, President of Portland
Corporation, a Texas corporation, the in its capacity as the general partner of Diamond Beach
VP, LP, a Texas limited partnership, for and on behalf of said corporation and partnership to Jay
Rogers, Trustee to secure the payment of one note of even date therewith in the original principal
sum of FORTY-ONE MILLION NINE HUNDRED THOUSAND AND NO/100 DOLLARS
(341,900,000.00) payable to the order of IBC; and as

Assignee of an Assignment of Leases dated September 20, 2006, filed for record in the

Galveston County Property Records.

Assignee of an Assignment of Contracts with respect to Condominium Documents

recorded in the Galveston County Property Records; and as

The undersigned hereby subordinates its mortgage lien and security interests and any and
all other liens owned or held by it (in and to the Property of the condominium regime to be
created) to the terms and provisions of the above and foregoing Declaration of Diamond Beach
Condominiums (to which this Consent of Mortgagee is annexed) and to the condominium regime
to be created thereby (or to be created thereby upon recordation) all with the same effect and
intent as if said Declaration had been executed and recorded prior to the execution and
recordation of the mortgage and other instruments created said liens and security interests, This
consent shall not be construed operate as a release of said mortgage or liens owned and held by
the undersigned, or any part thereof, but the undersigned agrees that its said mortgage and liens
shall hereafter be upon and against each and all of the individual Units and all appurtenances
thereto, and all of the undivided shares and interest in the Common Elements of the Property and
of said condominium regime established by said Declaration, until said mortgage and liens are

otherwise released by the undersigned.

257945 1 2246 7 3



IN WITNESS WHIREOQF, the said Mortgagee has caused this instrument to be signed on its

behalf on this 3

STATE OF TEXAS

COUNTY OF HARRIS

This instrument
&9( \
L

day of vip#\u , 200 9

INTERNATIONAL BANK OF COMMERCE

By:

Name

Title: (Q"?—%“C\‘a*\f

e cRr ol o)

was acknowledped before me on

?

this

P(E’/%ld&{\% -

INTERNATIONAL BANK OF COMMERCE, on behalf of said bank.

2579451 22467
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Notary\Pub}it,’, State of Texas



EXHIBIT “B”
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ACAPULCO

BFDROION
10%-6"x B'-a"

LIASTE R RFIYROOIM
’-o®r 12'-9"

LIVING ROOM

| S

BALCONY

2 BDRM | 2 BATH 2ND FLOOR 3RD~-7TH FLOORS

1,330 s.r. TOTAL 1,195 s.r. ToTaL

]

Hatmithilanding any other mformation (untluding, withaut limitalion, any macketiog abes, advertiun

& brochures, or unmlac nforanation), ol piiges, build g drvga, srchiterieeal
scndenrgs, plans, amentties, tealures and 1pecth al any 2nd all i

To anypart of the Cordoninium ov Pioperly are subnect 1o thairge o tanceilation without aglice




ACAPULCO - W

BEDROOM |
10'-6"¢ ro"-3*

MANTTR REDRO(M
112" 1y'e5"

LIVING RUOM

=1 :
tit KITLHEE I o ” i

HALL ONY

2 BDRM | 2 BATH 2ND FLOOR 3RD-7TH FLOORS

1,417 s.FroTaL 1,282 s.r. ToTAL

Nalwikitanding 1y othet infarmation (Inchidiog mithowt Innflatlon amy masiceting, 12les adve tlsing brochues, or gmila s lfarmation], a1l pricer bwlding design, architritural
tenderags, plans, amerdlles, fealares and <prosfications of any and alf Improwewnents to any pard of the Condomitnium or Pinperly ate subyecl 1o thange or canaellatigt without nolice



BEDROOM 1
n'-o*x 1o’-n"

MASIER BEDROOM
g*-1"x 10"-97

LIVING ROUM

A, S S :

KIICHFR BALCUNY

2 BDRM | 1 BATH 2ND FLOOR 3RD-7TH FLOORS

1,377 s.r. TOTAL 1,080 s.r. ToTaL

Halwithilanding any alher informaltlon (inctuding, wihout itmttatlan, any marketing, sales, advertlsng. brochures, o7 smdlar informattan), all prrced, bullding deugn, arghiectural
renderings, plans, smenitlen featueey 20d speclh af any and all Irnp: 1% fo any part of the Condominiuem e Properly are subject 10 change or coancellation withoul ratigs




MONTE CARLO

BIDROOM
18"-a"a 99"

MASTER BEDROOM
T2 -a'e1y-0"

TIVING ROOM

2 BDRM | 2 BATH 2ND-7TH FLOORS

1,595 s.r. ToTAL

J

Hotwthstanding any ether informatian (including. wathout bmitatlon, any marketing. sales, adver®ising, brochures, or ifnlar infarmatten], all pbees. bullding aecrgn, arcbnecrural
eendenngy, plans, smenifier, featuras asd 1pecaficalions of any and all knpravoments to 2ny part af the Condominum o Properly are subject Lo char fe 01 cancrilatian withoyt nalie



ST. TROPEZ

BREDROOM 1
10°-b"« 10*-2"

MASTIR DEDRUOM
i'-o™a kzto”

- —

A e | s
e f H

.l--_- KIVCHEN | 7 2 CIVING ROOR
Al |

R, | e = ey | | = Wt = L e

BNy

2 BDRM | 2 BATH 2ND FLOOR 3RD-7TH FLOORS

1,330 s.F. TOTAL 1,195 s.FrroTaL

Nutwithitandiag ary other mforreatian [lncledin g, without himltatian, any matketing, sabes, 3vertising hracaures, o7 whmilar nfosneation]. all priced, bullding drngn, archiledlural
ceadedugs, plass, amenlles features aod spechications af any and sHamprovements ta any part of the Condanunem o Praprriy are subjedd 2o change or e3nteilihion withaut notire



ST. TROPEZ - W

N f
o y!
DEDROOIN 3 MASTIH MFDRGONM
107-6" 2 107" mhats ayt-g"
LivING ROOM
| N B
NALCONY

2 BDRM | 2 BATH YTH FLOOR

1,282 s.r. ToTAL

Notwithatanding any sther infotmation [incheding, wilhawt Umtaton, sny marketing, sales, 3 dvertistng, brachures o thwslar informatlon] M prieer. bulding detign. archidedtorat
sendenngt, plans, amentrey, features and 1pecthcations af any and aft inspravements 1o any gart of the Condam i mum oe Propesity are wubged] to change or canselation withaut rotlee



ARUBA

______ MASTFR DFDROOM
e 15t-0”

TTVING ROON

1 BDRM | 1 BATH 5TH-6TH FLOORS

884 s.F. ToTAL

Notwithitandbng any sther infermation (ncluding, withaot imitation, any marketing wales, wdvertinng brachures or wmilas infarmation] sl poces, lrullding design. stchulectural
renderings, plany, amrenitics, features and specifit stians of any and Al Impravements to any gast of the Condonmmam o Fropeety are subjecl 1o changs o cangellation wathaul notle



ARUBA

MASTFR DFNRDOM
et e 15’0

TEERARQN FQUITMA AT

Buias AT TTH SLoerw

LIVING ROOA

1 BDRM [ 1 BATH 7TH FLOOR

800 s.F. ToTAL

Hotwilhitanding any ather infarmatlan ftacluding, wit hout ilmitatian, any reackrting sales, rdverlinng, brochures, or Umilar snfarmatien) Al gricei, building devige, architectural
renderingy plany, amentiles {edtures and ypcafications of any and ali T praverncnts to any part of the Condominum or Propesty are subject Lo change as rand ellabon wrthoul not e



ARUBA

[ |

HASTER B DROOM
0117 e 1307

LIVING ROOW

5 l"_—v_-r-._‘

Hal CONY

1 BDRM | 1 BATH 3RD FLOOR

1,319 s.F. TOTAL

Hotwathstading any olker informalion [-ntlunﬂng, willigul limilatinn, any matketing, v31~1, advertning binchures, ar umibae lnfoamation), afl gt banlding devign sechitet tand
readerngs, plana, amenities, features and speasfications of ang and all tmprovements 1o any part of the Condumunum or Property are tubyect tochange ar pancel'sMon witkoul nglice



ARUBA

MASTHR BEDROOIM
0ty 15'-g"

LAVING ROIOK

BAL COMNY

1 BDRM {1 BATH 4TH FLOOR

1,319 s.r. TOTAL

-

Notwitiifandiag any atheciafarmatton iactuding, without littsbgn, iy marketing sales, adurrtisyyng beotharct, or sutularsntormrtian), all praces. bul'lmn! desipn. archHet teral

rendeelngs plans. amrenities, featuiey 3 od speclficationt of any and allimprovemenis 1o ary part of the (endominium of Property are subject tarhanpe o cantetatran without nutice



BAHAMA

MASTER BEDROOUM
o-0"x 12’y

TIVING ROOM

BALCONY

1 BDRM | 1 BATH 2ND FLOOR 3RD-7TH FLOORS

1,215 s5.r. ToTAL 919 s.r.ToTAL

Notwithslanding aay ather wfarmatian {icludin

R. wikhou! Imitation, anynarkeling sales advertising Lrachures or wnler formvation) all prtces, bulldmg design. archlteg tural
sendetingn, plena, auentlies, ratures 104 specihic

sllam ol any 2ad all imptovemenls to any part of the Condominium ar Property are subpest to chaage or canellation enthaul aglice



BELIZE

MASTER BEDROOM
' g"e H'-10*

TIVING ROOM

RS | e i

KIITLHEN

BALCONY

1 BDRM | 1 BATH 2ND FLOOR 3RD-7TH FLOQORS

1,215 s.r. TOTAL 919 s.r. TOTAL

Notmdhilanding sny sthe. coformanon {induding withou! lmllalion, any mackethng. sales, advertsing, brochutes, or pmitar tafarmation), all palges, bulldtng destgn. archul retural
vendenngy, plaay, srmenilics, featlres aod specificatiang of any and alt imprasements 1a any part of the Candomialum or Propesty are subqect Lo change or canscllailen wilhout natlce



BERMUDA - PENTHOUSE

NEDROCN T S
11*-§" v 10" 0"

HEDHOOM T
4" 212" p"

s e ]

KITGHFN

ALATTER HE DROOM
7 1o™w r0"-0"

(AV( )

HIVING ROOM

3 BDRM | 2 BATH 5TH FLOOR 6TH-7TH FLOORS

1,999 s.7. ToTAL 1,807 s.Fr. ToTaL

Notwithstanding any ather mlormatian funlud,

g ~ilhoul funltation, any matkeliag uales advertrsing, brochures or tmilar #fgematean), afl prces. bullding deslgr, archites tucal
readenngy plans amenties, Fraturey and spreifi

cattonc af any and 3l tmprovements ta any pan of the Condominlum or Prapeety are tubject Lo change or canseflatian wnibaul nailce



CANNES

RENROICM |
10°- 11" « Aarg®

MEUROOM 2
&'-n"x §'qn

MASTER BELROOM
171" e ret gt

LIVING ROUM

VQ)\ ALY
e

3 BDRM | 2 BATH 2ND-7TH FLOORS

1,474 s.F. ToTAL

Holwilhstaading amy athes infesmation pncluding.

wilkawul hmuation, any markeling, safes, advertitg, brechurss, ae alnnfar information)
renibertags,

Al prices Inutding desdgn. archite: tueat
nlans, amenltley, features sud wpecificaitant af any and ait rmpravemenls (o ey part of the Candomimivm or Property aie suby

ect 1o change o tancellation withaut matice



CAPRI

kITCHEN

i -
/ B 1
l )
4,5"/
&
i BEOROOM |
é 011" % g R~
i ;’
¥
/
i e
1; :
l " ‘. k -
BAl CONY TIVING ROUM N

BELROOM 2
10°-07 1 4'- 5"

MASTFR RFDEQOM
100" v 1q'-a”

3 BDRM { 2.5 BATH 2ND-7TH FLOORS

1,907 s.r. ToTAL

J

Nelwiihifanding any sther informatian Hniluding, withoul Bmitaflon, any markellng, catrs, advarfineg, benchuses o qunllar Informatron), ol prices, Boilding draga, acidntegtural
rendessap, plans, amenliles, features ond speafications of sny and aB improvernenin 1o any pait ol the Candemintumm or Fioperty are subject Lo thauge or tanzellation withput natrce



BEDROIOM 2
10"-0%« g' 0"

MASTER BEDROONM

n'-pTy "

AEDROIA )
1I9°-0" v g' A"

TIVING ROOM

AT CONY

UNIT 217 &
3 BDRM | 2 BATH 2ND FLOOR 3RD-7TH FLOORS

1,485 s.Fr. ToTAL 1,350 s.F. TOTAL

Hotmaahitanding any otherinformatlon i duding, &ithout hmilatlon, any markedlng «tey, advertising beochores, or trmal

az fatermatian), all prices. bullding destpn srcnitacrura)
tenterdngi plang, amenliics, fealures and spedtficzitons of any and all Improvements to amp pael of Lhe Cordaming,

"im o Propeety are sullject to change or cangeliation wathout notice



IBIZA - W

BEDROICN 1
9 p"smr.0”

BEDROOM L

MASLER I DRQOM
LL L Y A

LIVING RUMON

nal CONY

3 BDRM | 2 BATH

2ND FLOOR

3RD~-7TH FLOORS
1,596 s.F. ToTAL

1,461 s.r. ToTAL

10
Notwithstandirg any othet .nformation brcuding, without lumilallan, any markeling,
renderings, plans, amienities, fealites sad apecificationt af any and all ymeprevemealt L

valey, advertising, brochures, or wintlas infeimatian), aft prices bullding desrgn anchived tuaal
0 any patt of Lhe Candoniniues of Property are subject 10 thange or ¢anceliatian withoul ngtire



ST. BARTHS

DEDROOM 2
10°-0" x 10" 0"

MASIER BEDREOCH
ELICS M P AN

PEDHROOM |
ra-o”xra’-h*

LIViNeG ROOM

| T B

_1_

PAL TN

3 BDRM | 2 BATH 2ND FLOOR 3RD-~7TH FLOORS

1,507 s.F. ToTAL 1,372 s.r. TOTAL

hitaoding vey olher inf. {ndluding withoat Lmitation, any marketis

§. talet advestising brachuees, o slmiar infgrmattan) Mlpeacer, building detrge, architectweal
renderiops, plans, aucealtles, fealures and wpecificatipan af any aud all improveme st

1 to any park of the (ondaminrum ue Praperty are tubjecl 1o chacge or cancelaliom withou rotice



CABO - PENTHOUSE

BELROOM 2
121" e rot- 7

STuny
g 0" ug'"

e
F E_ . :;JT _ MASTER BEDROOM
bt 1’-o" w1z’ 4"
WITUHE N
i .
; !
TIVING RGO
e~ - K o .

BEDROOW )

RAT COMY

— — e

3 BDRM/STUDY | 3 BATH 7TH FLOOR

1,999 s.F. ToTaL

p

] k3 n

Hotwithytanding sny othed Information fiacluding, withoul NN, any markeding, ales, Advectising, broemues ar wmidar mtormiatian), all priees, buidding detign arghitaciural
senderagt plams, armaruties, festures and spectfratians of any and all inwproveinents Yo any part af the Condominierm or Preperty are tubjecl Lo change ar caneelation withowt nafere



COSTA RICA - PENTHOUSE

BEDROON )
1Ir'-0"« ro'-0"

MASTFR REDRQ A
12°+3" 2 10'-9"

TIVING ROOM

BALCONY

)
]
i -
i

2 BDRM | 2 BATH 5TH FLOOR 6TH-7TH FLOORS

1,509 s.r. ToTAL 1,370 s.r. ToTAL

Notwlthilanding any ethet informatian fincluding, without bmitation, any mAtketing, cales adyertinmg, brnchures, o shinllar infeamation, alf prices bulding desrgn, sechibentatal
readeowgs, plan, amenities, feattres and peclfications of any and alt Improvements 10 ary pasl of the Condortintum ar Property are 4ubyedt 16 thange or tangellatian without naiige



DIAMOND BEACH — PENTHOUSE

3 BDRM

Notwithilanding any sther infotmation [aciuding. withawt lmilatton, any markellng, ales advesthing, brachs

2 BATH

-
'I
REDROODM 2 BEDROOM L
w-§%st-g” 3’0" 1r'-a”
.
q \
| —
[ !
! /
i £a
| 3
R
4
KITLHEN
) ) / I
1
-
LIVING P aOM MOASTEHBEDROOM
1b*-o" x 11"-g"
e Pty

"-""n.._ R
R, TR

TALLONY

5TH FLOOR

2,166 s.F. TOTAL

1,

I
[
!
|
l

6TH-7TH FLOORS

875 s.F. ToTAL

crv or snmilan lnfarmation
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DECLARATION
OF

DIAMOND BEACH CONDOMINIUMS

ARTICLE 1L

Submission: Defined Terms

Section l.1  Submission of Real Estate Diamond Beach VP, LP, a Texas limited
partriership, owner in fec of the real property described in Section 3.1, hereby submits such real
propeity, together with all easements, rights and appurtenances thereto and the building and

improvements erected or to be erected thercon, to the provisions of the Unifoim Condominium

Act (Texas Property Code, Chapter §2)

Section 1 2 Defined Terms As used in this Declaration (the “Declaration”), the
following terms have the meanings specified in this Section 1.2. Other capitalized terms not
defined herein o1 in the Plats and Plans shall have the meaning specified or used in the Act

“Act” means the Uniform Condominium Act (Texas Property Code, Chapter 82), as amended

from time fo timec.

“Association” means the Diamond Beach Owners Association, a Texas nonprofit corporation

and condominiwmn association.

“Commercial Units” means the indoor bar as one (1) Unit, the outdoor bar and grill as one (1)

Unit, and the spa and the leasing office and cabanas collectively as one (1) Unit

“Common Elements™ means The Common Elements shall consist of all portions of the Property,

except the Units, and including the Limited Common Elements, unless olherwise expressly
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specified herein The Common Elements include, without limitation and if applicable, any of the
following items located on the Property: the walls, roof, hallways, breezeways, stairways,
exterior windows, enlrances and exits, mechanical equipment areas, storage areas, *“lazy tiver™,
giill house, swimming pool, walkways, mail boxes, fire escapes, pipes, ducts, flues, shafts,
electrical witing and conduits (except pipes, ducts, flues, shafts, electrical wiring and conduits
situated entirely within a Unit and seiving only such Unit), central heating and ventilating
systems servicing the Common Elements, public utility lines, structural parts of the Building, and
all other portions of the Property except the individual Units Structwsal columns located within
the boundaries of a Unit shall be part of the Common Elements. Any reference to “Common
Elements” appearing on the Plat (except reference to Limited Common Elements) shall be
deemed solely for purposes of general information and shall nol be limited in any way, nor shall
any such reference define the Common Elements in any way. lhe use of the Common Elements
and the right of the Unit Owners with respect thereto shall be subject to and governed by the Act,

the Governing Documents and the rules and regulation of the Association

“Condominium” means the condominium established by the Declarant to be known as “Diamond

Beach Condominiums”.

“Declarant” means Diamond Beach VP, LP, a Texas limited partnership, or its successors o
assigns, provided such successors or assigns are designated in writing by Diamond Beach VP,
LP, as a successor or assign of the rights of Declarant se! forth herein.

“Eligible Insnretr” means an insurer or guarantor of a firgt mortgage secured by a Unit in the
Condominium. An Eligible Insurer must notify the Association in writing of its name and
address and inform the Association that it has insured or guaranteed a first security interest in a
Unit. It must provide the Association with the Unit number and address of the Unit on which it
is the insurer or guarantor of a security interest. Such notice shall be deemed to include a request
that the Eligible Insurer be given the notices and other rights described in Article XVI
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“Lligible Mortgagee” means a holder of a first mortgage secured by a Unit in the Condomitnium.
An Eligible Mortgagee must notify the Association in writing of its name and addtess and inform
the Association that it holds a first sccurily intetest in a Unit [t must provide the Association
with the Unit number and addiess of the Unit on which it holds a security interest Such notice
shall be deemed to include a request that the Eligible Mortgagee be given the notices and other
rights described in Article XVI

“Governing Documents™ means the Declaration, Plats and Plans recorded and filed pursuant to
the provisions of the Act, the Certificate of Formation of the Association, the Bylaws of the
Assoctation, and the Rules of the Association as they may be amended from time to time Any
exhibit, schedule or certification accompanying a Governing Document is a part of that

Governing Document

“Limited Common Element” means a portion of the Common Elements, designated in this
Declaration, or on the Plats and Plans, by the Act, for the exclusive use of one or mote but fewer

than all of the Units.

“Parking Area” means the portions of the Property which ere designated for parking for the Unit
Owners pursuant to the Plat, this Declaration, the rules and regulations of the Association, or any

resolutions of the Board. The Parking Area includes any access areas or driveways related to the

Parking Area and Parking Spaces.

“Parking Spaces™ means those portions of the Parking Area designated for the parking of
aulomobiles, motorcycles, and bicyeles, which shall be Common Elements unless a Parking

Space is assigned to an individual Unit, in which event it will be a Limited Common Element

“Phase [” means all residential and commercial units to be located and related Common
Elements and Limited Common Elements to be located on the real property as designated in
Section 3.1.
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“Phase II” means all 1esidential units and related Common Elements and Limited Common

Elements to be located on the real property as designated in Scction 3 1.

“Property” means the real property described in Section 3.1, together with all easements, rights

and appurtenances thereto and the buildings and improvements erected o1 to be erected thereon,

submitted to the provisions of the Act

“Unit” shall mean an individual residential condominium unit in the Condominium which is
intended to be offered for sepaiate sale to the public, and unless otherwise specified, shall

additionally include the commercial unit for sale to the public and/or fo be retained by Declarant,

its successor and assigns

ARTICLEII

Names

Section2.1  Condominium The pame of the Condominium is Diamond DBeach

Condominiums.

Section22  Association The pame of the Association is Diamond Beach Owmers

Association, 2 Texas nonprofit corporation.

ARTICLE ITL
Description of Real Property

Section 3.1  Real Property The Condominium is localed in Galveston County, Texas.
The real property of the Condominium is desciibed in the legal description on Exhibit “A”
attached hereto and portions of the Property designated as Phase I and Phase I are depicted on
the plat or drawing attached hereto as Exhibit “B”.
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ARTICLE [V
The Association

Section 4.1  Authority The business and affairs of the Condominium shall be managed
by the Association acting by and through its Board of Directors The Association shall be
governed by ils Bylaws, this Declatation, the Association’s, Articles of lncorporation, and the

Condominium Act as amended from time to time.

Section 42  Powers The Association shall have all of the powers provided in the Act
ARTICLE V
Units

Section 51  Number The number of Units in the Condominium is a total of two
hundred forty (24G) Units, including one hundred seventeen (117) residential Units in Phase |
and in the event Phase [I is developed as similar Condeminium Units, one hundred twenty-three
(123) 1esidential Units in Phase II of the development project, together with three (3) commercial
Units for business and retail use to be located in Phase 1.

Section 5.2 [dentificarion. The identification number of each Unit is shown on the

Plats or Plans or both

Section 53 Linit Owner [nterest Each Unit Owner shall own title in fee simple to his
ot her Unit and shall have the exclusive right to the use and occupancy of his or her Unit, subject
to the provisions of this Declaration There shall be appurtenant to each Unit an individual share

of the Common Elements and the exclusive right to use such Limited Common Elements as are

appwtenant to such Unit
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Section 54  Boundaries The boundaries of each Unit are shown on the Plats and
Plans and are more particulaily desciibed as the petimeter walls, floos, ceilings, and balcony of
a Unit All lath, furring, wallboard, plasterboard, plaster, paneling, tiles, wallpaper, paint,
finished flooring, and any other materials constituting part of the finished surfaces are a part of
the Unit, and all other portions of the perimeter walls, floors, cetlings or balcony are a part of the
Common Elements. Subject to Section 6.1(b), the spaces, interior partitions, and other fixiures

and improvements within the boundaries of a Unit are a pait of the Unit.

ARTICLE VI

Common Elements

Section6 1  Limited Common Elements The following portions of the building aie

designated as Limited Cormmon Elements:

(a) If any chute, flue, duct, wire, conduit, bearing wall, beating column, or any other
fixture is partially within and partially outside the designated boundaries of a Unit, then the
portion serving only that Unit is a Limited Common Element allocated solely to that Unit, and

the portion serving more than one Unit or the Common Elements is a part of the General

Common Elements.

) Any shutters, awnings, window boxes, doorsteps, stoops, porches, patios, and
exterior doors and windows or other fixtures designed to serve a single Unit, but located outside

the Urit’s boundaries, are Limited Commoen Elements allocated exclusively to that Unit.

(¢}  Stairways, the use of which is limited to certain Units as shown on the Plans are

Limited Commen Elements allocated exclusively to those Units.

(d)  In the event a portion of the parking spaces are reserved for specific Units, such
parking spaces shall be designated as Limited Common Elements for the use of the Unit Owners
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o1 an unrestricted, unassigned or uruescrved basis. Additional parking spaces may be designated

by Declarant by easement or use agreements for the use of retail establishments, their customers

and invitees and/or Unit Owners, visitors, guests, invitees, and tenants

(e) The area improved by the Declarant as storage facilities for Units shall be a

Limited Common Element, the use of which is limited exclusively to the Ownter of the Unit to

which the storage space has been assigned.

6] Any Common Expenses associated with the maintenance, repair, or replaccrment
of components o1 elements attached to exterior suirfaces, trim, siding, doors, windows, storage
area, and elevatots shall be assessed against the Unit or Units to which the Limited Common
Element is assigned as a Common Expense assessment [If any such Limited Common Element
is assigned to more than one Unit, the Common Expenses attributable to the Limited Common

Element shall be assessed equally amang the Units to which it is assigned

Section 62  Allocation of Specified Common Elements The Board of Directors may
designate parts of the Common Elements from time to time for use by less than all of the Unit
Owners o1 by non-owners for specified periods of time or by only those persons paying fees ot
satisfying other reasonable conditions for use as may be established by the Board of Direclors.

Any such designation by the Board Directors shall not be a sale or disposition of such poitions of

the Common Elements

Section 6.3 Transfer of Common Elements Any conveyance, encumbrance, judicial
sale, or other transfer (voluntary or involuntary) by an individual of any interest in the Common
Elements will be void unless the Unit to which that interest is allocated is also transferred

Section 64  Reassignment of Limited Common Elements. A Limited Common

Element, including, without limitation, assigned or reserved Parking Spaces, if any, and storage
units may be reallocaied or 1eassigned upon the writien application to the Association by the
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Owner(s} whose use of the Limited Common Element is o1 may be directly affected by the
reallocation or reassignment Upon such application and approval of the Owner(s) application,
which shall not be unreasonably withheld, the Association shall preparc and cxecute an
amendment to this Declaration reassigning the Limited Common Element. This amendment
shall be delivered io the Owner{s) of the Unit(s) affected by the reallocation or reassignment
upon payment by them of all costs for the preparation, execution and recordation of the
amendment The amendment shall become effective upon the execution of the amendment by
the Assoctation and the Owner(s) directly affected by such reallocation o1 reassignment and the
recordation of such amendment in the Galveston County Deed Records  Notwithstanding any
other provisions of the Goveining Documents and the foregoing, in the event a portion of the
Parking Spaces or Parking Aiea is reserved or assigned to specific Units, and a designated
handicapped accessible parking space has been assigned as a Limited Common Element fo an
Owmer that is not disabled and thereafter a Unit in the Condominium is purchased by an Owner
that is disabled, such designated handicapped accessible parking space shall be assigned to such
disabled Owner and another available parking space assigned to the non-disabled Owner by the
Board of Directors without amendment fo this Declaration ot the consent of any other Owners ot
lienholdets
ARTICLE VII

Maintenance, Repair, and Replacement

Section 7.1 Common Elemenis. The Common Elements shall be maintained in good
condition by the Association, subject to reasonable wear and tear and casualty. The Declarant,
General Contractor, suppliers, or manufacturers may provide information to the Association
regarding the use and maintenance of Common Elements. Subject to Section 17 2, the costs and
expense for the upkeep and maintenance of the Common Elements shall be a Common Expense
of the Unit Owners, and shall be included in the Common Expense Assessments for the usual
and ordinary costs and expenses for the maintenance, repair, upkeep and operation of the
Common Elements, and each Owner shall pay his or her pro-rata share thereof. The failure to use
and maintain the Common Elements as intended and in accordance with any instructions or
information from manufacturers , suppliers, the General Contractor o1 Declarant shall void any
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warranties and the Association shall indemnify the General Contiactor and Declarant, together
with theit respective representatives, from any and all claims, demands, damages, losses and

expenses, including, without limitation, reasonable attoiney’s fees, resulting directly ot indirectly

therefrom.

Section 7.2 Units. Each Unit Owner shall maintain, repait, and replace, at his or her
own expense, all portions of his or her Unit, except those portions of the Unit requitred by the

Declaration or the Act to be maintained, repaired, or replaced by the Association

Section 7.3 Right of Access Each Unit Owner shall afford to the Assaciation and the
other Unit Owners, and the agents and employees of each of the Association and the Unit
Owners, access through such Unit Owner’s Unit icasonably necessary for the proper
maintenance of the Condominium. The Association shall use teasonable efforts to obtain
permission, written authorization and/or give notification to the Owner and/or occupants of a
Unit prio: to entering a Unit In case of an emergency, no request or notice is required and the
right of entry shall be immediate, and with as much force as is reasonably necessary to gain

entrance, whether or not the Unit Owner is present at the time.

Section 74  Beachfiont Requirements  The Association shall be responsible for
compliance with all local, state and federal rules, requirements, regulations, and laws pertaining
to the beachfront and dune protection area, including, without limitation, compliance with all

requirements regarding future design and financial responsibility resulting fiom flooding or

erosion

ARTICLE VIII
Special Declarant Rights, and the Declarant Control Period

Section 8.1  Special Declarant Rights The Declarant reserves the following Special
Declarant Rights:

(a)  to exercise any development or alteration right set forth in Section 8 4;
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(b)  to complete or make improvements indicated on Lhe Plats and Plans filed with this

Declaration;

(c) to maintain sales, management, or leasing offices, and models in Units ot on the

Cormmeon Elements for as long as the Declarant owns a Unit, subject to the following limilations:

6] no more than four (4) Units owned by the Declarant may be used at any

one time as sales, management or leasing offices, or models;

(i)  offices and models may be located on any floor of Phase 1 or Phase If of
the Condominium and may consist of multiple Unils with the same (oor plan or any

combination of floor plans; and

(iii)  offices and models may be relocated at any time provided the Declatant

takes reasonable steps to minimize any distuption to the Unit Owners caused by such

relocation;

(d)  to maintain signs on Phase I or Phase II of the Condominium to advertise Phase [
or Phase TI of the Condominium until the Declarant owns and is marketing three (3) ot less Units

in each of Phase I and Phase II for sale;

(=) to use, and to peimif otheis to use, easements through the Common Elements as
may be reasonably necessary for the purpose of discharging the Declarant’s obligations under the
Act and this Declaration; and

{f) to appoint or remove any officer of the Association or any director during the
period of Declarant control, subject to the provisions of Section 8.3 of this Declaration.
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(g2)  The exclusive right to select the real estate broker and firm 1o market and list for
sale each Unit for a term of six (6) months from and afier the date cach Owner of a Unit decides
to sell such Owner’s Unit during the period of Declarant Contol

Section 82  Time Limitations on Special Declarant Rights and Applicable Property
Unless sooner terminated by a recorded instrument signed by the Declarant, any Special
Declarant Right may be exercised by the Declarant for the maximum period of time specifted in
the Act and the applicable provisions of this Declaration All such Special Declarant Rights and
development 1ights apply to the Property as a whole, as described on Exhibit “A” attached
hereto, unless limited to specific portions of the Property by the applicable provisions of this
Declaration. Unless limited by this Declaiation, any of the Special Declarant Rights and
development rights may be exercised with respect to different portions of the Property at
different times, and in any order. Declarant makes no assurances as to the timing or otder of its
exercise of any such rights, the boundaries of any portions of the Property affected, or whether
its exercise of such rights with 1espect to one portion will require the exercise of such rights as to

other portions or the Property as a whole.
Section8.3  Declarant Control of the Association

(a) Subject to Section 8 3 (b), there shall be a period of Declarant control of the
Association dwing which the Declarant, o1 persons designated by the Declarant, may appoint
and remove the officers and members of Board of Directors. The period of Declarant control
terminates not later than the earlier of the 120™ day after conveyance of 75 percent of (a) the
Units in Phase II or (b) the Units in Phase I in the event Phase I is not developed, or three (3)
years after the first Unit of (a) Phase II is conveyed or (b) Phase | is conveyed in the event Phase

II is not developed.

(b)  Not later than the termination of the petiod of Declarant control, the Unit Owners
shall elect a Board of Directors of at leasl three members, all of whom shall be Unit Owners.
The Board of Directors shall elect the officers before the 31% day afte: the datc the period of
Declarant control terminates  The persons elected shall take office on election
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Section 84  Alterations by Declarant

(a) The Declarant shall have the right, at its sole option and cost and expense, without
the vote or consent of the Association, other Owners or the representaiive o1 representatives of
holders of mortgages on Units, to (i) exclude or alter the development of Phase 11, (ii) make
alterations, additions, or improvements in, to and upon Units owned by the Declarant (hereinafter
called “Declarant-Owned Unit”) whether structural or nonstructural, interior or extetiot, ordinary
or extraordinary; (iii) change the layout o1 number of rooms in any Declaranl-Owned Unit; (iv)
change the size and/or number of Declarant-Owned Units by subdividing one or moie Declarant-
Owned Units into two or more separate Units, combining separate Declarent-Owned Units
(including those resulting from such subdivision or otherwise) into one or more Units, altering
the boundary walls between any Declarant-Owned Unit, o1 otherwise; (v) reapportion among the
Declarant-Owned Units affected by such change in size or number pursuant to the preceding
clause (iv), their appuitenant interest in the Common Elements; and (vi) make any other changes
to Declarant-Owned Units, to Lhe Plans, or to the Common Elements as ate permitted hercunder
or under the Act; provided, however, that the percentage interest in the Common Elements of
any Units (other than Declarant-Owned Units) shall not be changed by reason thereof unless
Owmers of such Units shall consent thereto and, provided further, that the Declarant shall comply
with all laws applicable thereto. In the event Phase T is not developed as comparable
condominium units, Declarant or the then current Owner of the Phase [1 property, may elect to
exclude the Phase Il property fiom this Declaration and the Association without further 1ights or
obligations, with the exception of continuing to have the right to share the use and expense of the
common areas and amenities serving both Phase I and Phase I praperties

) At any time when the Declarant owns a Unit, the Declarant shall have the
authority, at its sole option, cost and expense, to make changes in o1 additional improvements to
the Common Elements without the prior consent of the Association, other Unit Owners or the
representative or representatives of holders of mortgages on Units No Owne:r shall ever be
assessed for any changes or improvements done by the Declarant pursuant to this provision 1he
provisicns of this section may not be added to, amended or deleted without the prior written

consent of the Declarant as long as Declarant owns a Unit.

(c) The Declarant, or any subsequent Owner of 2 Commercial Unit, shall have
the right, without the vote or consent of the Association, other Unit Owners or the representative
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or representatives of holders of mortgages on Units to (i) make allerations, additions ot
improvements in, to and upon a Commetrcial Unit, whether structural or non-structural, interior
or cxterior, ordinary or extraordinary; (ii) change the layout or number of rooms in 2 Commercial
Unit from time to time; (iii) change the size of a Commercial Unit by subdividing the same into
any desired number of Units (or by combining any Units resulting from such subdivision); (iv)
change a Commercial Unit to a Residential Unit; and (v) rcapportion among the newly created
Units resulting from such subdivision (combination) their appurtenant interest in the Common
Flements; provided, however, that the percentage interest in the Common Elements of other
Units shall not be changed by reason thereof, unless the Owners of such Units shall consent
thereto, and, provided further, that the Qwner of a Commercial Unit shall comply with all

applicable laws

In the evenl of the subdivision of a Commercial Unit info separate Units, a combining of
two or more Commercial Units, or a change of a Commercial Unit to a Residential Unit, each
Owner of a changed Unit shall have all of the rights, privileges and benefits, and be subject to all
of the obligations of the Owners of the original Commercial Units as provided in this
Declaration, the By-Laws and the Rules and Regulations initially adopted, as thereafier
amended The provisions of this Aiticle VIII may not be added to, amended o1 deleted without
the prior written consent of the Declarant as long as Declarant owns a Unit, and thereafter, the

Owmer or Owners of the Commercial Units

ARTICLE IX
Allocated Interests

Section 9.1  Allocation of Interests. The undivided interest in the Common Elements,
the Common Expense liability and the numbe: of votes in the affairs of the Association allocated

to each Unit have been calculated by using the following formulas:

{8) Undivided Interest in Common Elements. The percentage of the undivided
interest in the Common Elements allocated to each Unit is based on one (1)} share to each Unit
compared with the total shares allocated to all the Units in the Condominium
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(b) Liability for Common Elements The percentage of liability for Common
Expenses allocated to each Unit is based on onc (1) share to each Unit compared with the total
shares allocated to all the Units in the Condominium. Nothing contained in this Subsection shall
prohibit certain Common Expenses from being apportioned to particular Units as permitted
elsewhere in this Declaration and the Act Notwithstanding the foregoing, in the event Phase Il
is developed in any manner other than as similar condominium units, the obligation for common
area expenses and assessments for the combined Phase I and Phase [ properties, will be
allocated based on square footage of living area, and in the event Phase II is not developed as a
comparable residential structure or structures, then the Dectarant or Owner of the Phase II
property and the Board will agree upon an equitable division of common area expenses and
assessments for the use of the shared common areas and amenities for Phase [ and Phase 11

{©) Voies Lach Unit shall have one vote. Any specified peicentage, portion or
fraction of Unit Owners, unless otherwise stated in the Articles of Incorporation or Bylaws of the
Association, means the specified percentage, portion or fraction of all of the votes allocated in
this Section 9 1  Any deadlock among the Unit Owners thal cannot be resolved after a period of
90 days from when the deadlock first arose shall be decided by mandatory and binding
arbitration and the following shall apply: (a) the arbitration shall be decided by one (1) arbitrator.
The parties shall choose a mutually acceptable arbitrator, and in the event the parties cannot
agree on the selection of the arbitrator, the partics shall choose two (2) arbitrator who shall
agree upon the appointment of a third arbitrator who shall be the sole arbitrator; (b) the fees for
the arbitration shall be shared equally by the parties and reimbursed to the prevailing party by the
non-prevailing party, and such fees shall be consistent with the fees currently charged by
arbitrators in Galveston County, Texas without regard to the amount in controversy; and (c) a
final binding award by the arbitrator shall be made within thirty (30) days from the date of the
first notice of the dispute unless extended by mutual agreement or good reason by the arbitrator
All decisions by the arbitrator shall be final
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ARTICLE X
Site Plans or Flaor Plans

Section 101 Plat or Plans. A project plat and Unit plans (floor or elevation, and

individual condominium Unit plans) are attached io this Declaration as Exhibit “B”.

ARTICLE XI

Restrictions on Use, Occupancy, and Alienation

Section 11 1  Use Restrictions Subject to the Special Declarant Rights reserved under

Atticle VIIT, the following use restrictions apply to all Units and to the Common Elements:

{a) With the exception of the Commercial Units which may be used for retail
pucposes, the use of each Unit is resiricted to that of a single family residencc and accessory uses
as permitted heicin  Except for those activities conducted as part of the marketing and
development program of the Declarant, no industry, business, trade or commercial activities
(other than home professional pursuits), unscheduled public visits, nonresidential storage, mail
or other use of a Unit shall be conducted, maintained or permitied in any part of a Unit, nor shall
any Unit be used or rented for transient, hotel or motel purposes, except for leasing and renting
as provided in this Declaration, the Rules and Regulations and/or Bylaws of the Association.
The Commercial Units shall be comprised of three (3} Units which will include the tndoor bar
and outdoor bar and grill as one (1) Unit, the spa as one (1) Unit and the leasing office and
cabanas as one (1) Unit [t is intended that the indoor and outdoor bar and grill, together with the
spa will be retained by Declarant, its successors and assigns and the leasing office and cabanas
will be conveyed to a third party, and cach of which shall be used for retail purposes to provide

goods and/or services to the Owners and the public.

(t) No improper, offensive or unlawful use may be made of the Propeity; Unit
Owners shall comply with and conform to all applicable laws and regulations of the United
States and the State of Texas and all ordinances, rules and regulations of the City of Galveston,
Texas The violating Unit Owner shall hold harmless the Association and other Unit Owners

from all fines, penalties, costs and prosecutions for any violation or noncompliance.
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Section 11 2 Occupancy Restrictions. Subjecl to the Special Declarant Rights reserved
under Asticle VIII, the following occupancy restrictions apply to all Units and to the Common

Elements

(a) No Unit Owner shall do any act or permit any act to be done in, on or to any Unit,
baicony, patio, yard, parking space, or Common Element which will impair the structural

integrity, weaken the support or otherwise adversely affect the building ot any Common

Element

(b) No electrical device creating ovetloading of standaid circuits may be used without
permission from the Board of Directors Misuse or abuse of appliances o1 fixtures within a Unit
which affects other Units or the Common Elements is prohibited Any damage resulting from
such misuse shall be the responsibility of the Unit Owner who caused it Total Electrical usage
in any Unit shall nol exceed the capacity of the circuits as labeled on the circuit breake: boxes

(c) All Unit Ownets shall mainiain their Units in a clean and well maintained
condition No storage of trash will be permitted in or outside any Unit in a manner which may

permit the spread of fire, odors, or seepage or the encouragement or vermin.

(d) Al fixtures and equipment will be used for the purpose for which they were
designed  There shall be no floor load in excess of 50 pounds per square foot, unless special
arrangements are made and an engineering determination of floor load capacity in the arca of the

heavy use is approved by the Association.

(e) The Parking Area and Parking Spaces are restricted to parking of automobiles,
molorcycles, and bicycles, and shall not be used for stoiage or the parking o1 storage of

recreational vehicles, boats or trailers.

6y} Storage of articles of personal property is restricted to identified storage areas or
the Unit Owner’s Unit. Storage of personal property on baiconies, patios or other areas visible
from the building’s exterior is prohibited. Placement of any atticles of personal property,
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including, furniture and related amenities in such areas shall be restricted to that of the quality,
design and appearance compatible with the design and standards of the Condominium project
Any quality issues, questions or variances shall be subject to the approval of the Board of

Directors

(g)  No noxious, offensive, dangerous or unsafe activity shall be conducted in any
Unit, not shall anything be done, cither willfully or neglipently, which may be or become an
annoyance or nuisance to the other Unit Owners or occupants No Unit Owner or occupant shall
make or permit any disturbing noises nor do or permit anything to be done by others that will

interfere with the rights, comfoits or convenience of other Unit Qwners or occupants

(h)  No animals, birds, ot reptiles of any kind shall be kept in a Unit, except for a
maximum of two dogs of gentle disposition, or two cats, caged birds, aquarium fish, or other
household pets (“Pets™), as approved and licensed in writing by the Association as compatible
with the Condominium All Pets shall at all times be on a leash or in a carziet when outside of a
Unit and shall not be left unattended at any time while outside of a Unit and shall not be left
unattended for more than two (2) howrs on any balcony ot exterior enclosure of a Unit. Owners
shall comply at all times with the rules and regulations promulgated by the Association
pertaining to ownership and maintenance of Pets. Pets may not be kept, board, or maintained for
any commercial purpose. Any pet causing o1 creating a nuisance or unreasonable disturbance or
noise shall be permanently removed from the Property upon thres {3) days’ written notice from
the Board of Directors Unit Owner shall hold the Association harmless from any claim resulting
from any action of their pets  Seeing eye dogs and hearing ear dogs will be permitted for those

persons holding certificates of necessity.

(i) All clothes diyers will have lint filters which will remain installed and prevent lint
fiom accumulating in the vent duct. All stove hoods will have grease screens which will remain
installed and prevent grease from accumulating in the vent duct. All such filters and screens will
at all times be used and kep!t clean in good order and repair by the Unit Owner.
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() No signs, window displays or advertising visible from outside a Unit (except for a
name plate or sign not exceeding nine square inches in area, on the main entrance door to each
Unit and which is approved by the Board of Directors) shall be maintained or permitied in any

pari of a Unit

&) No Owner shall erect antennae, awnings o1 other exterior attachments, or place
any reflective material in the windows of a Unit o1 on the Balcony thereof, including the

placement ot installation of any equipment or materials on the roof of the Building.

) All window coverings visible from any portion of the exterior of the
Condominium, including, without limitation, drapes, shades, shulters, and/or backings, shall be
of design and matetials consistent with the quality, standards and design of the Condominium
and shall be whitc or off white in color Any quality issues, questions or variances shall be

subject to the approval of the Boaid of Directors

Section 1.3 Leasing Restrictions A Unit may not be conveyed pursuant to a
timesharing plan except as a part of the sales progiam of the Declarant, or for initial occupancy
as a pait of a binding purchase agreement. All leases and rental agreements shall be subject to
the rental program established by Declarant and shall be in writing and subject to the
requirements of the Declaration, the Articles, bylaws and rules and regulations of the Association
with a copy provided to the Association All leases of a Unit shall include a provision that the
tenant will recognize and attorn to the Association as landlord, solely for the purpose of having
the power to enforce a violation of the provisions of the Governing Documents against the
tenant, provided the Association gives the landlord written notice to the last known address of
landlord, of its intent to so eaforce and a reasonable opportunity to cure the violation directly,
prior to the commencement of an enforcement action. The approximate twenty (20) cabanas are
anticipated to be leased on a daily basis, the ownership and rental of which will be controlled by

third parties.

Section 114 Resale Restrictions. Unless prior written consent of Declarant is
obtained an Owner may not resell a Unit in Phase I until the earlier of (a) 85% of the Units in
Phase I are under approved contracts to be sold to third parties; or (b) completion of
constiuction of Phase I and issuance of a final ceriificates of occupancy for all Units in Phase II.
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In the event Declarant has not commenced constiuction of Phase Il by the completion, and
construction and issuance of final certificates of occupancy for Phase [ there shall be no resale

restriction and any Unit may be resold following closing of the initial sale of such Unit.

ARTICLE XII

Fasements, Licenses and Encroachments

Section 12.1 Recorded Easements. All easements and Llicenses to which the
Condominium is cwrently subject are recited in Exhibit “C” hereto  In addition, the

Condominium may be subject o other easements or licenses granted by the Declarant pursuant

to Article VIII of this Declaration

Section 122 Non-Exclusive Easements A Unit Owner and tenants of Units in the
Condominium, and the membeis of their families and servants residing in their Units, and their
guests and invitees, shall have a valid non-exclusive easement for the use of the Common
Elements, subject to reasonable regulation in the Rules and Regulations of the Association;
provided , however that the Association may temporarily suspend the Unit Owner’s rights under
the easement for the failure to pay assessments or to abide by the Association’s rules and

regulations for use of the Common Elements and facilities.

Section 123  Right of Ingress and Egress A Unit Owner has an unrestricted right of
ingress and egress to his or her Unit. Such right of ingress and egress is perpetual and passes

with the tansfer of ownership of the Unit

Section 12.4  Encroachments To the extent that the construction, reconstruction, repair,
shifting, settlement, or other movement of any portion of the improvements results in a Unit or
Common Element encroaching on another Unit or Common Element, a valid easement for both
the encroachment and its maintenance shall exist for the entire period dwring which such
encroachment exists; provided, however, that a valid easement for the encroachment and its
maintenance shall not exist if the physical boundaries of a Unit after the construction,
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reconstruction, repair, shifting, settlement, or other movement of any portion of the

improvements is not in substantial accord with the descriplion of those boundaries as described

in this Declaration

Section 12.5. Utility Easements. asements are hereby declared and granted for utility
purposes, including the right to install, lay, construcl, maintain, operate, renew, repair, and
replace water mains and pipes, sewer lines, gas mains, telephone wires, cable vision and satellite
television networks, internet netwotks, receiving dishes and cquipment, and electrical conduits,
wires and equipment ovei, under, along and on any pat of the Common Elements for the
purpose of providing the Property wilh such services, as may exist on the date any Property is

submitted to the Act

Section 126 Easements Appurtenant All easements and rights desciibed herein are
easements appuitenant, running with the Property, and shall inure to the benefit of and be
binding on the Declarant, its successors and assigns, and any Unit Owner, purchaser, Mortgagee

and other person having an interest in said Property, or any part or portion thereot.

Section 12.7 Declarant Easements The right of the Unit Owner to use and possess the
Common Elemments as set forth herein shall be subject to a blanket easement over the Common
Elements in favor of the Declarant, and its representatives, agents, associates, employees,
contractors, subcontractors, tenants, successors, and assigns, fo1 the purpose of (i) access and
ingress to and egress from the Common Elements or any part thereof, (ii) construction,
installation, repair, replacement acd restoration of wtilities, buildings, landsscaping and any other
improvements on the Property or any part thereof, (iii) the installation and maintenance of sipns
advertising the Units on the Properly, or any part thereof, and signs directing potential purchasers
to the Sales Office and models erecied in connection with such Units, (iv) using and showing the
models and Sales Office or for such other purposes deemed necessary or desirable in connection
with such constiuction, leasing, marketing, sale or brokerage, (v) setting up, staffing and

maintaining marketing materials and tables in the Common Elements and using the Commeon
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Elements for special events, (vi) posting and maintaining such signs and lighting on the Property
as are deemed necessary or desirable in connection with (iv) and (v) above, and (vii) using the
office of the Condominium for management of the Condominium, construction activities at the
Condominiums and sales or leasing activity conceming the Condominiurus. Until all the Units
are sold and conveyed, the Declarant shall be entitled to such access, ingress and egress to the
Property as it shall deem necessary in connection with the sale of, or work in, the Condominium
or any Unit Declarant shall have a blanket easement over the Common Elements for its
representatives, agents, associales, employees, contiactors, subcontractors, tenanls, SuCCessors
and assigns for purposes of access and ingress to and egress fiom said Common Elements, and
for the purposes of marketing , sales, brokerage, construction, installation, rcpair replacement
and restoration of utilitics, driveways, buildings, landscaping and any other improvements on
said Common Elements until Declarant is no longet a Unit Owner. The foregoing easement shall
be deemed and taken to be covenant running with the land [n the event Phase Il is not
developed as condominium units, Declarant, its successors and assigns, shail retain an casement
and right to the use and enjoyment of the amenities and facilities located on the Common
Elements of Phase I subject to the rules and regulations of the Association which easement shall

be appurtenant to the Property and may not be amended or terminated by vote or agreement of

Unit Owners

Section 128 Reservation of Construction Easement Declarant does hereby reserve for
the benefit of Declarant and Declaiant’s successors and assigns an unobstructed temporary
constiuction easement for the free and uninterrupted delivery of materials and pe:formance of
labor related directly or indirectly to the construction of improvements on that certain Iract or
tracts of land adjacent to and/or adjoining any portion of the west side of the Property identified
as that portion of the Property designated as Phase LI, to provide for ingress, egress, delivery and
operation of construction equipment over the Property and improvements located thereon in
compliance with industry standards, applicable building codes, laws, ordinances, regulations and
permits The aerial portion of the easement shall extend horizontally from and along the entire
common boundary line between Phase ] and Phase II of the Property from the ground level
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upward The easement is temporary and will cease and terminate immediately upon completion
of constiuction of all improvements of Phase II on the adjacent and adjoining portion of the
Property upon the issuance of all cettificates of occupancy by the City of Galveston for the use
of such improvements. This reservation of a temporary easement is not intended to interfere
with the use and enjoyment of the Propeity by the Owners and the Owners shall not interfere
with or cause delay in the use of the easement by Declarant and Declarant=s successors and

assigns This reservation of easement is appurtenant to the Property and may not be amended or

terminated by vote or agreemenl of Unit Owners

ARTICLE XII1

Amendment of Declaralion

Section 13.1  Amendment by Unit Owners Except as otherwise provided by the Act o1
this Declaration, including, without limitation, the provisions of Article VII and Asticle XII,
Section 12 5, and as limited by Article XVI herein, this Declaration, including the Plats and
Plans, may be amended only by vote or agreement of Unit Owners to which at least 67 percent of
the votes in the Association are allocated, or any larger majority this Declaration specifies. The
procedute for amendment must follow the procedures of Section 82 067 of the Act.

Section 13.2  Amendment by Board of Directors or Declarant The Board of Directors
or the Declarant, if the Declarant owns a Unit that has never been occupied, may without a vote
of the Unit Owners or approval of the Association amend the Declaration in any manner
necessary to meet the requirements of the Federal National Moitgage Association, The Federal
Home Mortgage Corporation, the Federal Housing Administration, the Veterans Adminisiration,

o1 as may be permitted under the Act.

Section 133 Amendment of Restrictions This Declaration may not be amended
without the written consent of Declarant which in any way modifies, reduces, or eliminates any
of the rights granted to Declarant herein, including without limitation, Special Declarant Rights
set forth in Article VII, Article VIII, Article XII, and Article XXIII. The provisions of this
section shall survive and remain effective following termination of the pericd of Declarant

control as set forth in Section 8 3 herein
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ARTICLE X1V
Amendments of Bvlaws

Section 14.1  Amendment of Bylaws Except as otherwise provided by law or this
Declaration, and as limited by Article XVI of this Declaiation, the Bylaws may be amended only
by vote or agrecment of Members representing at least a majority of the vote to be cast at a

meeting for which 2 quorum is obtained.

ARTICLE XV
Termination

Section 15 |  Termination Any action to terminate the legal status of the Condominium
after substantial destruction or condemnation occwrs must be agreed to by Unit Owners who
represent at least 80 percent of the votes in the Association and by at least 51 percent of Eligible
Mortgagees Notwithstanding any lower requirement permitted by this Declaration or the Act,
any actions to terminate the legal status of the Condominium for reasons other than substantial
destruction o1 condemnation of the property must be agreed to by Unit Owners who represent at
least 80 percent of the votes in the Association and by at least 67 percent of Eligible Mortgagees
Subject to the foregoing, termination of the Condominiums may be accomplished only in
accordance with Section 82.068 of the Act

ARTICLE XVI
Mortgage Protection

Section 16 1  Notice of Actions

(2) The Association shall give timely written notice to each holder, insurer, or

guarantor of a mortgage on any Unit in the Condominium of which it has received notice

pursuant to subsection (b) of:

(i) any condemnation o1 casualty loss that affects a material portion of the
Condominium property or applicable Unit;
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(ii) any delinquency in the payment of assessments o1 charges owed by the

UFnit Owner more than sixty (60) days past due as to the applicable Unit;

(iii)  any lapse, canccllation, o1 material modification of any insurance policy

maintained by the Association; and

(iv)  any proposed action that requires the consent of a specified percentage of

Eligible Mortgagees

()] A holder, insurer or guatantor of a mortgage on any Unit must notify the
Association in writing of its name and address and inform the Association that it holds a security

interest in a Unit It must provide the Association with the Unit number and address of the Unit

on which it holds a security interest.
Section 16 2 Consents

Notwithstanding any requirements permiited by this Declamation or the Act, no
amendment of any material provision of the Governing Documents by the Asseciation or the
Unit Owners described in this Section shall be effective without notice as required by Section
16.1 above, without the vote of at least 67 percent of the Unit Owners (or any greater Unit
Owner vote required in this Declaration of the Act). A change to any of the following would be

considered materijal:

) voting rights;

{ii) increases in assessments that raise the previously assessed amount by

more than 25%; assessment liens, or priority of assessment liens;
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(iii) reductions in reserve for maintenance, repair, and replacement of

Comunon Elements;
(v}  1esponsibility for maintenance and repaits;

(v)  reallocation of interests in the Common Elements or [ imited Comman

Elements, o1 rights to their use;
(vi}  redefinition of any Unit boundaries;

(vii) convertibility of Units inte Common Elements o1 vice versa o1 the

combining of two or more adjacent Units;

(viii) expansion or contraction of the Condominium, or the addition, annexation,

or withdrawal of propeity to or from the Condominium;

(ix)  hazard o1 Aidelity insurance requirements;

(x)  tmposition of any major material change in the restiictions on the leasing

of Units;

(xi}  imposition of any restrictions on a Unit Owner’s right to sell or transfer
his or her Unit;

(xil) restoration or repair the Condominium (afier darage o1 partial
condemnation) in a manner other than that specified in the Governing Documents;

o1

(xiii) any provisions that expressively benefit the mortgage holders, or

guarantors.
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Section 16 3 Financial Statements To the extent the Association does not have an
audited financial statement, any Eligible Mortgapee or Eligible Insurer shall have the right to

have an audited financial statement prepared at its own expensc

Section 16.4 Forking Capital

(8  The Declarant shall establish a working capital fund to meet unforescen

expenditures ot to purchase any additional equipment ot service The initial working capital

fund established by the Declarant for the benefit of and to be funded by the Association shall be
in an amount that is at least equal to two (2) months of estimated Common Expenses for each
Unit. Each Unil’s share of the working capital fund shall be collected either at the time the sale
of the Unit is closed or when the contfrol of the Condominium is transferred to the Unit Owners,
whichever is earlier. Any amounts paid into the working capital fund shall not be considered as
advance payments of regular Common Expense assessments and shall be in addition to such
assessments with the exception that a portion of the Comroon Expense assessments collected
upon closing of a sale or transfer of a2 Unit may be used for the reserve fund The working
capital fund shall be transferred to the Association for deposit to a segregated fund for usc by Lhe
Association when control of the Asseciation is transferred to the Unit Owners Upon each
subsequent transfer or sale of 2 Unit to a third { 3") party, an additional working capital amount
at least equal to two (2) months of estimated Common Expenses for such Unit shall be due and
payable to the Association upon closing of such sale or transfer. All payments into the working

capital fund shall be non-refundable

(b) The Declarant shall not use this working capital fund to defray any of its expenses,
reserve contributions, except as provided hetein, ot constiuction costs or (o make up any budget
deficits while it is in control of the Association Upon the sale of an unsold Unit, the Declarant
shall be entitled to reimburse itself for any funds it paid to the Association for an unsold Unit’s
share of the working capital fund by using funds collected at closing when the Unit is sold.
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Section 16 5 Reserve Fund The Association shall maintain an adequate reserve fund

for the maintenance and repair of the Common Elements, which shall be funded from regular

monthly assessments for the Common Expenses

Section 16 6 Insurance Requirements The Association shall purchase and maintain
policies of insurance and fidelity bond covelage in accordance with the recornmendations

initially by Declarant, and thereafiei, (he Association

ARTICLE XVII

Assessment and Collection of Common Expenses

Section 171  Apportionment of Common Expenses Except as otherwise provided by
the Act or this Declaration, all Common Expenses shall be asscssed against all Units in

accotdance with their percentage interest in the Common Elements in Section 91 of this

Declaiation

Section 17.2  Common Expenses Attributable to Fewer than all Units

(a) Any Common Expenses associated with the maintenance, repair, or replacement
of components or elements attached to, planted on, or a part of, patios, decks, exterior surfaces,
trim, siding, doors, windows, storage area, and elevators shall be assessed against the Unit or
Units to which the Limited Common Element is assigned as a Common Expense assessment
shall be assessed as a general Common Expense against all Units. Any quality issues, questions
or variances shall be subject to the approval of the Board of Directors. If any such Limited
Common Element is assigned (o more than one Unit, the Common Expenses attributable to the
Limited Common Element shall be assessed equally among the Units 1o which it is assigned,;
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(b)  Any Common Expense associated with the maintenance, repail, ot replacement of

any chimney shall be assessed against the Unit served by such chimney, if any;

(c) Any Common Expense for services provided by the Association to an individual

Unit at the request of the Unit Owner shall be assessed against that Unit;

(d)  Any insurance premium increase attributable to a particular Unit by virtue of

activities in or construction of the Unit shall be assessed against that Unit;

(e) If a Common Expense is caused by the misconduct of a Unit Owner, the

Association may assess that expense exclusively against the Unit Owner’s Unit; and

(H Fees, charges, taxes, impositions, late charges, fines, collection costs and inferest

charged against a Unit Owner pursuant to the Governing Documents and the Act are enforceable

as Common Expense assessments

Section 173 Responsibility for Assessment of Common Expenses The Board of
Directors shall be responsible for levying and collecting general and special assessments fot
Common Expenses. For purpose of this Article XVII, “assessments™ means regular and special
assessments (including payments or obligations to resetve accounts), dues, fees, charges, interest,
late fees, fines, collection costs, rcasonable attorneys’ fees, and any other amount due to the
Association by the Unit Owner or levied against the Unit by Association, all of which are

enforceable as asssasments under Section 82,113 of the Act

Section 17.4 Lien. The Association has a lien on a Unit for a Common Expense
assessment levied against the Unit or fines imposed against its Unit Owner from the time the
Common Expense assessment fine becomes due. Fees, charges, late charges, fines and interest
charged pursuant io 2 Common Expense assessment is payable in installments, the full amount of

the assessment is a lien from the time the first installment becomes due.
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A lien for Common Expense assessments will not be affected by the sale or transfer of
the Unit, unless a foreciosure of a first mortgage is involved, in which case the foreclosure will
extinguish the lien for any assessments that were payable before the foreclosure sale, but will not

relieve any subsequent Unit Owner from paying further assessments.

Section 17.5 Priority The Association’s lien for assessments has prioiity over any

other licn, except as otherwise provided in Section 82 1 13(b) of the Act.

Section 176 Commencement of Common Expense Assessments Monthly Common
Expense assessments for Phase [ shall begin on the date of closing of a conveyance of a Unit in
Phase [ following issuance of a Certificate of Occupancy and excludes shell or incomplete Units,
to a Unit Owner other than the Declarant and shall be due on the first day of each subsequent
calendar month thereafter, without notice. Monthly Commmon Expense assessments for Phase II
shall begin on the date of closing of a conveyance of a Unit in Phase Il following issuance of a
Certificate of Occupancy and excludes shell or incomplete Units to a Unit Owner other than the
Declarant and shall be due on the first day of each subsequent calendar month thereafter, without
notice For each of Phase [ and Phase I, respectively, Declarant shall pay the pro rata shaie of
assessments for all unsold Units for each Phase beginning one hundred sighty (180) days after
the first Unii (excluding shell upits) is conveyed and Monthly Common Expense assessments
have commenced for that Phase, and continuing thereafter until Dreclarant bas sold or conveyed
all Units owned by Declarant. Assessments for unsold Units in Phase II shall not commence
until after completion of construction, issuance of a certificate of occupancy, and conveyance of
the first Unit in Phase II The initial monthly Common Expense assessment for residential Units
shall not be less than $550 00 per Unit per month prorated for the first month from the date of
closing, and with one (1) full monthly assessment prepaid at closing, together with an initial
reserve assessment upon closing in an amournt equal to two (2) monthly assessments as a reserve
for capital expenditures as set forth in Section 16.4(a). The initial monthly assessment for the
three (3) Commercial Units shall be $550.00 commencing on the occupancy of such Unit and
official opening of business operations. Specifically, the indoor bar and outdoor bar and grill

Diamond Beach Declaration

29



shall be assessed as one (1) Commercizl Unit, the spa shall be assessed as one (1) Commercial
Unit and the leasing office and cabanas shall collectively be assessed as one (1) Commercial
Unit The monthly assessments for commercial Units shall at all times be payable as set forth
hereinabove and shall at all times be equal to the lowest monthly assessment payable by any

Residential Unit This provision shall not be subject to amendment except by the unanimous

vote of all Owners

Section 17.7 No Waiver of Liability for Common Expenses No Unit Owner may
become exempt from liability for payment of Common Expense assessments by waiver of the
use or enjoyment of the Common Elements or by abandonment of the Unit against which the

Common Expense assessmenls are made.

Section 17 8 Personal Liability of Unit Owners The Unit Owner of a Unit, at the time
a Common Expense assessment ot portion of the assessment is due and payable, is personally
liable for the Common Expense assessment or portion of the assessment is due and payable, is

personally liable for the Common Expense assessment, which is secured by a continuing liett on

the Owner’s Unit.

Personal liability for such Common Expenses assessments shall not pass lo a successot in title to

the Unit unless the successor agrees (o assume the obligation

Section 179 Remedies for Failure to Pay Assessments. The Association’s remedies for
a Unit Owner's failure to pay assessments levied by the Association include, but are not
necessarily limited to, those remedies set forth in Section 82.102 and 82 113 of the Act

ARTICLE XVvI

Interest Rate

Section 18 1  Interest on Delinquent Assessments o the event of default in the payment
of any monetary obligation to the Association, a Unit Owner shall be obligated to pay interest on
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the principal amount, fiom Lhe due date, at a rate to be determined, from time to time, by the

Board of Directors, not to exceed the maximum permitted by law.

Section 18.2  Default Interest Rate If the Board of Directors shall refuse or fail, from

time to time, to determine a 1ate of interest, the rate of interest shall be the highest maximum 1ate

permitted by law.

ARTICLE XIX
Right to Assign Future Income

Section 19.1  Right to Assign Future Income The Association may assign its right to
future income, including the right to receive Common Expense assessment, only by the
affirmaltive vote of Unit Owners to which at least 51 percent of the votes in the Association are
allocated, at a meeting called for that purpose and only after payment of all accrued and
outstanding expenses and after making provision for the payment of all ordinary operating
expenses of the Condominium for the period during which the right to future income, including

the right to receive Common Expense assessments, has been assigned.

ARTICLE XX

Persons and Units Subject to Gaverning Documents

Section 20.1 Compliance with Governing Documents, Uniform Applicability. All Unit
Owners, tenants, mortgagees and occupants of Units shall comply with the Goveming
Documents The acceptance of a deed or the exercise of any incident of ownership o1 the
entering into of a lease or the occupancy of a Unit constitutes agreement that the provisions of
the Guverning Documents are accepted and ratified by that Unit Owner, tenant, mortgagee ol
occupant. To the extent there are unsold Units owned by the Declarant, the Declarant shall enjoy
the same duties as any other Unit Owner would as they relate to each individval unsold Unit. So
long as the Declarant owns one or more Units, the Declarant shall be subject to the provisions of

the Governing Documents.
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Section 202 Adoption of Rules The Board of Direclors may adopt and amend rules
and repulations regarding the use and occupancy of Units as it affects the Common Elements, the

Limited Common Elements and the activities of occupants

ARTICLE XXI
Damage to or Destruction of Property

Section 21.1 Duty to Restore Subject to Section 82 111 of the Act, a portion of the
Condominium for which inswance is required under Section 82.111 that is damaged o1 destroyed

must be repaired or replaced promptly by the Association unless:
(a) the Condomipium is tenminated;

(b) repair o1 replacement would be illegal under any state or local health or safeiy

statute o1 ordinance; o1

(c)  atleast 80 percent of the Unit Owners, including cach Unit Owner of a Unit or

assigned Limited Common Element that will not be rebuilt or repaired, and Eligible Mortgagees

vote to not rebuild

Section21.2 Cost. The cost of repair or replacement in excess of insurance proceeds

and reserves is a Common Expense

ARTICLE XXII
Condemnation

Section 22.1 Condemnation If part or all of the Condominium is taken by any power
baving the authotity of eminent domain, all compensation and damages for and on account of the
taking shall be payable in accordance with Section 82.007 of the Act.
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ARTICLE XXIII
Rights of Action

Section23 1 Rights of Action The Association and z2ny aggrieved Unit Owner shal!
have a right of action against the Declarant, a Unit Owner or any other person who fails to
comply with the provisions of the Goveming Documents or the decisions made by the
Association. A Unit Owner has a right of action against the Association for a violation of the

Governing Documents or the decision of the Association

Section 23 2 Arbirration  Any contraversies, claims or disputes involving Declaiant, its
representatives, the Association, the General Contractor for Declarant, or any Unit Owner which
cannot be resolved by good faith negotiations shall be resolved by mandatoty and binding
arbitration and the following shall apply: (a) the arbiuation shall be decided by one (1)
arbitrator The patties shall choose a mutually acceptable arbiuator, and in the event the parties
cannot agree on the selection of the arbitrator, each party shall choose an arbitrator and those two
(2) arbitrators shall agree upon the appointment of a third arbitrator who shall be the sole
arbitrator; {b) the fees for the arbitration shall be shared equally by the parties and reimbursed to
the prevailing party by the non-prevailing party, and such fees shall be consistent with the fees
cutrently charged by arbiirators in Galveston County, Texas without regard to the amount in
controversy; and (c} a final binding award by the aibitrator shall be made within thirty (30) days
from the date of the first notice of the dispute unless extended by mutual agreement or good
reason by the arbitrator.  All decisions by the Aibitrator shall be final, and any judgment upon
the award 1endered by the Aubitrator may be confirmed, entered and enforced in any court

having proper jurisdiction

ARTICLE XX1IV
Miscellaneous

Section 24.1 Appointment of Attorney-in-Fact Each Unit Owner, by acceptance of a
deed or other instrument of conveyance from Declarant or from any Unit Owner or grantor
resulting in ownership of a Unit, shall be deemed to appoint the Association as his or her true
and lawful attorney-in-fact (which shall be deemed to be irrevocable power of attorney coupled
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with an interest and not voidable due to the incapacity or disability of an Unit Ownet) to act in
connection with all matters concerning the maintenance of insurance policies and the destruction,
repair or obsolescence of the Condominium, in whole ot in part  Without limiting the generality
of the foregoing, the Association, by and through its President or Vice President, shall have full
powet and authority to purchase and maintain such insurance, to collect and remit the premiums
therefore, to collect proceeds, to institute and prosecute litigation or arbitration, to pay all costs
associated with its activities as Common Expenses (to the extent the proceeds received from such
insurance are not adequate to pay such costs), to administer the distribution of such proceeds in
conneclion with any reconstruction or repair, to distribute any remaining proceeds to Unit
Owners and their mortgagees (subject to the provisions of the Governing Documents and the
Act) as their interests may appeai, to exccute releases of liability, and to execute all documents
and to do all things on behalf of the Unit Owners and the Condominium as shall be necessary or
convenient o the accomplishment of the foregoing; and any insurer may deal exclusively with
the Association in regard to such matters (other than exercising any voting rights in determining
whethe: to repair or reconstruct). The Association shall not be responsible for procurement or
maintenance of any insurance covering the contents ot the interior of any Unit (except to the
extent available by endorsement as herein provided) or covering the liability of any Unit Owner
for occurrence not caused or connected with the Association’s operation, maintenance o1 use of

the Condominium

Section 24 2 Security The Association and/or Declarant shall pot in any way be
considered an insurer or guarantor of security within the property. Neither shall the Association
be held liable for any loss or damages by reason of failure to provide adequate security of
ineffectiveness of security measures undertaken The Association does not represent o1 warrant
that any fire protection, burglar alarm systems, access control systems, patiol services,
surveillance squipment, monitoring devices, or other security systems (if any are present) will
prevent loss by fire, smoke, burglary, theft, hold-up or otherwise, nor that fire protection, burglar
alatm systems, access control systems, patrol services, surveillance equipment, mo;iitaring
devices or othet security systems will in all cases provide the detection or protection for which
the system is designed or intended. The Association is not an insurer and each owner and
occupant of any Unit and each tenant, guest and invitee of any owner assumes all risks for loss or
damage to persons, to Units and to the contents of Units and acknowledges that the Association

has made no representations o1 warranties nor has the Association, any owner, occupant, lenani,
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guest or invitec rclied upon any representations or warranties, expressed or implied, including
any warranty or merchantability or fitness for any particular purpose, relative to any fire
protection, burglai alarm systems, access control systems, patrol services, surveillance

equipment, monitoring devices ot other security systems recommended or installed or any

security measures undertaken within the properry

Section243 Captions The captions contained in the Governing Documents are
inserted only as a matter of convenience and for reference, and in no way define, limit or

describe the scope of the Governing Documents or the intent of any provision thereof

Section 244 Gender The use of the masculine gendeir refers to the feminine gender,

and vice versa, and the use of the singular includes the plural, and vice versa, whenever the

context of the Governing Documents so requires

Section 24.5 Waiver. No provision contained in the Governing Documents is abrogated
or waived by reason of any failure to enforce the same, irrespective of the number of violations

or breaches which may occw

Scction 24.6  Invalidity. The invalidity of any of the Goveming Documents does not
impair or affect in any manner the validity, enforceability or effect of the remainder, and if a

provision is invalid, all of the other provisions of the Governing Documents shall continue in full

force and effect
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IN WITNESS WHEREOQF, the Declarant has caysed this Declatation to be executed by a
genetal partner and duly authorized agent this .‘:1 day of :? ot A .

200 9

DIAMOND BEACH VP, LP,
a Texas limited partnership

By: Portland Corporation, its gengfa er

" RANDAZL J. DAVIS, President

THE STATE OF TEXAS §
§
COUNTY OF HARRIS  §

Before me, the undersigned autbority, on thisl_ki_ day of 4:71_/\/ 5
200__7_, personally appeared RANDALL. J. DAVIS, as President of Portland Corporation,
known to me to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that he executed the same on behalf of such corporation.

T
A ,mf-;_f‘:'””,-:?z*‘"ﬂs
M@gof Tonas \i

pubtic, ST e \

Commis st 4
M\;eb:uﬂf‘i '27;_2,913'7,.&“‘-9
e ppRIR T

/ ,(/EXLLS

in anﬁr the State of Texas

0
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CONSENT OF MORTGAGEE

INTERNATIONAL BANK OF COMMERCE as beneficiaty of Deed of Trust,
Assignment of Rents, Secutity Agreement and Financing Statement dated September 20,
2006, filed for record in the Galveston County Property Records, executed by Randall J
Davis, President of Portland Corporation, 2 Texas corporation, the in its capacity as the
general partner of Diamond Beach VP, LP, a Texas limited partnership, for and on behalf
of said coiporation and partnership to Jay Rogeis, Trustee to secure the payment of one
note of even date therewith in the original principal sum of FORTY-ONE MILLION
NINE HUNDRED THOUSAND AND NQO/100 DOLLARS ($41,900,000.00) payable io

the order of IBC; and as

Assignee of an Assignment of Leases dated September 2¢, 2006, filed for record
in the Galveston County Property Records.

Assignee of an Assignment of Contracts with respect to Condominium

Documents recorded in the Galveston County Property Records; and as

The undersigned hereby subordinates its mortgage lien and secwrity interests and
any and all other liens owned o1 held by it (in and to the Property of the condominium
regime to be created) to the terms and provisions of the above and foregoing Declaration
of Diamond Beach Condominiums (to which this Consent of Mortgagee is annexed) and
to the condominium regime to be created thereby (or to be created thereby upon
recordation) all with the same effect and intent as if said Declatation had been executed
and recorded prior to the execution and recordation of the mortgage and other
instruments created said liens and secwity interests  This consent shall not be construed
operate as a release of said mortgage or liens owned and held by the undersigned, o1 any
part thereof, but the undersigned agiees that its said mortgage and liens shall hereafter be
upon and against each and all of the individual Units and all appurtenances thereto, and
all of the undivided shares and interest in the Common Elements of the Property and of
said condominium regime established by said Declaration, until said mortgage and liens

are otherwise released by the undersigned
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IN WITNESS WHEREOQF, the said Moitgagee has caused this instrument to be
signed on its behalf on this / [ifl\ day o M;{/ , 200 ‘?

INTERNATIONAL BANK OF COMMERCE

oyl
v

Name: 7~ - J g;lmpfﬁ S

Tite: Fecihe - = TRC Bank

STATE OF TEXAS §

COUNTY OF HARRIS §

instrument was acknowledged before me on this /(¢ day of

. 2004, by

of

as il g
INTERNATIONAL BANK OF COMMERCE, on behalf of said bank

y Public, Sta

e o .

NATALIE M FOX
My Commission Expiies |
November 19, 2011
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EXHIBIT “A”
DESCRIPTION OF LAND

Being a tract of land containing 7 8935 acres out of Lots 381, 382 and 401 of Section One of the Trimble
and Lindsey Survey, in Galveston County, Texas; Said 7.8955 acres being all of a call | 07 acre tract of
land as desctibed in Galveston County Clerk’s File (G C.C.F ) Number 2006025173, a call 5 38 acre tract
of land recorded in the name of Sullivan Land and Cattfe Company in G.C C F. Number 2004031043 and
being alt of a call 1.52 acre tract of land recorded in the name of Sullivan Land and Cattle Compeny in
G CCF Number 2006025170; Said 7 8955 acrc fract being more particularly described by metes and
bounds as follows (bearings are based on Texas South Central Zone Number 4204, State Plane geid

coordinates (NAD 83):

BEGINNING at a 1/2 inch capped iron rod found on the south 1ight-of-way (R O W.) line of Farm to
Market Road 3005 (width varies) at the northwest comner of said 5 38 acre uact and the most northerly
corner of 2 call 2 8005 acre tract of land recorded in the name of Farshad Nazemi and Andrew McNeil in

G C.C.F Number 9103214;

Thence, with the north line of said 5.38 acie nact and said south R O W line, 550.93 feet along the arc of
a curve to the right, thiough a central angle of 05 degrees 36 minutes 25 seconds, a radius of 5629 70 feet,
and a chord that bears North 72 degrees 13 minutes 46 seconds Easi, a distance of 550 71 feet toa 112

inch capped iron rod set for a point of tangency;

Thence, continuing with the north line of said 5 38 acre tiact and said south RO W. line, North 75
degrees 01 minutes 58 seconds East, at 170.08 feet pass a 1/2 inch capped iron rod found at the northeast
comer of said 538 acre tract and the northwest corner of said 1.07 acre tract and continuing with the
north line of said 1 07 acre tract and said south RO W line an overall distance of 533 01 feet to & 1/2
inch capped iron rod found at the northeast corner of said 1 07 acre tiact, from which a 1/2 inch iron pipe
found bears South 88 degrees 25 minutes East, a distance of 3 3 feet;

Thence, with the east line of said 1.07 acre tiact, South 26 degrees 58 minutes 02 seconds East, a distance
of 66 24 feet pass a 1/2 inch capped iron rod found at the most easterly corner of said 1.07 acre tract and
the most northerly comer of said 1.52 acre tract and continuing with the east line of said 1.52 acre tract an
overall distance of 167.42 feet to a 1/2 inch capped iron rod found al the most easterly comer of said 1.52

acre tract;

Thence, with the southeast line of said 1.52 acre tract, South 53 degrees 51 minutes 30 seconds West, a
distance of 654.79 feet to a 5/8 inch iron rod set for the most southerly comer of said 1 52 acre tract;

Thence, with the southwest line of said 1.52 acre tract, North 36 degrees 08 minutes 30 seconds West, a
distance of 100 00 feet to a 1/2 inch capped iron rod found at the most westerly comer of said | 52 acre
tract on the southeast line of said 5.38 acre track;

Thence, with the southeast line of said 5 38 acre tract, South 53 degrees 47 minutes 49 seconds West, a
distance of 407.92 feet to an angle point;

Thence, with the west line of said 538 acte tract and the east line of said 2.8005 acre tract, North 26
degrees 58 minutes 02 seconds West, a distance of 43741 feet to the POINT OF BEGINNING and
containing 7.8955 acres of land
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EXHIBIT “B”
SITE PLLAN AND FLOOR PLANS
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EXHIBIT “C”
EASEMENTS AND LICENSES

Terms and conditions and stipulations of Judgment rendered in suit styled “Jobhn L.
Hill, Attorney General of the State of Texas, et al vs. West Beach Encroachment, et
al”, Cause No 108156, in the 122" District Court of Galveston County, Texas,
confiiming the location of the public 1ight to use and easement under the Texas Open
Beaches Act with respect o the property and the prohibition of structures within the
casement area and confirming the location of the boundary of subject property, as of
October 20, 1975 Said easement and boundary area are subject to change afier such

time because of subsequent changes in the focation of the line of vegetation and mean

high tide

Any public or private utilities lying within the abandoned rights of way of 105" and
107" Streets, as set forth by insttument filed for record under Galveston County

Cleik’s File no. 2000024314,

A thirty-five (35 f) cascment along the sough property line, as reserved in
instrument filed for record under Galveston County Cletk’s File No. 2006025170

Right of Reverter reserved in instrument filed for record under Galveston County

Clerk’s File No. 2006025170 (as to the portion of the Property).

The following restrictive covenants of record:

Volume 1131, Page 440, and Volume 1361, Page 482 and under County Clerk’s File No
2006025170, both in the office of the Coumnty Clerk of Galveston County, Texas (as to the

portion of the Property).




6 The terms, conditions and stipulations of those certain Mineral leases, recorded in
Volume 991, Page 285, Volume 24235, Page 97, Volume 2425, Page 103 and Volume
2425, Page 106, all in the office of the County Clerk of Galveston County, Texas, and
that certain Minetal Lease, filed for record under Galveston County Cletks’ File No

8619773.

7 All oil, gas and other minerals set forth by instruments recorded in Volume 1131,
Page 440, and Volume 1361, Page 482 in the office of the County Clesk of Galveston

County, Texas

8. Subject to the zoning ordinances now in force in the City of Galveston.

Cosmopolilan Decleration



AFTER RECORDING RETURN TO:

Patrick O llayes

ANDREWS MYERS COULTER & COHEN, P C
3800 Essex Lane, Suile 800

Houston, TX 77058

Telephone: (713) 850-4200

Facsimile: (713) 850-4211

FILED AND RECORDED

QFFICIAL PUBLIC RECORDS
s,

January 21, 2008 12:52:29
FEE: $2384 @@
Nary Ann Daigle, County Clerk
Galveston County, TEXAS

2003003662



